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Preface

This edited volume is a collection of reviewed and relevant research chapters
concerning the developments within the modern slavery and human trafficking
field of study. The book includes scholarly contributions by various authors and
edited by a group of experts pertinent to modern slavery and human trafficking
topics. Each contribution comes as a separate chapter complete in itself but
directly related to the book’s topics and objectives.

The book includes chapters dealing with the following topics: “South African
Perspective on Sexual Slavery, Sex Work and Exploitation”, “The Conundrum of
Human Trafficking in Africa”, “Slavery and Slave Codes in Overseas Empires”,
“Traffickers: Are They Business People, Psychopaths or Both?”, “Labour Trafficking
and Exploitation in Rural Andalusia”, and “Child Trafficking: The Construction

of a Social Problem”.

The target audience comprises scholars and specialists in the field.
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Chapter1

South African Perspective on
Sexual Slavery, Sex Work and
Exploitation

Chris Jones

Abstract

After millennia, formal slavery in most jurisdictions worldwide eventually came
to an end by the middle of the nineteenth century. Yet, all kinds of trapped forms of
labour took its place, among others sexual slavery—one of the most serious organ-
ised crimes of our time and historically one of the oldest human practices of gender
inequality and exploitation. This chapter starts with broad, introductory remarks
on the possible causes of sexual slavery and exploitation as well as what we asa
society can do to collectively address this pressing issue. It then looks in more detail
at the extent of this problem in South Africa. The chapter then moves on to consider
antihuman trafficking legislation in South Africa and what it entails; a distinction
is made between sexual slavery and sex work; and the reasons, effects and value of
decriminalising sex work are referred to. A short account is given of the mytholo-
gised life of Sara Baartman, one of the most famous, but also least known, South
African woman of her day and what we can learn from her about gender inequality,
sexual slavery and exploitation.

Keywords: sexual slavery, exploitation, antihuman trafficking legislation,
sex work, decriminalisation of sex work, Sara Baartman, gender

1. Introduction

Sexual slavery and exploitation have been a worldwide problem for a very
long time. This specifically applies to women and children due to factors which
include a lack of employment, education and opportunities to improve their
living conditions [1].

Social instability and conflict drive people to embrace desperate measures in order
to survive. Despair, hunger, frustration and anxiety render some women vulnerable
and gullible to the empty promises made by traffickers. Instead of promised jobs or
study opportunities, they find themselves forced into servitude or prostitution.

Syndicates that deal with human trafficking consist of greedy, unscrupulous, preda-
tory, self-centred violent men and women who are involved in coercion, fraud and
deception. They commit trafficking offences with impunity. Trafficking is their
source of income. They are daring and slippery. They avoid being arrested at all
costs. These are men for whom honour and nobility are meaningless words [1].

1 IntechOpen
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Despite human solidarity and a common humanity, gender inequality globally
flourishes, and many women experience exclusion, marginalisation, denigration,
abuse and violence at the hands of “macho” men [1]. Patriarchy and male domina-
tion thrive in many societies. Evidence strongly suggests that there are men who
experience entertainment and self-gratification at the expense of women, while
women and girls, who become the victims of these men, experience shame, humili-
ation, indignity, loss of self-respect and meaninglessness [1].

Statistically, according to Kristof and Wudunn, more “women and girls are now
shipped into brothels each year than were slaves from Africa shipped each year into
slave plantations in the early eighteenth and nineteenth centuries” [2]. According to a
Global Report on Trafficking in Persons by the United Nations Office on Drugs and Crime
(UNODC), “[a]bout 23,000 victims trafficked for sexual exploitation were detected
and reported between 2012 and 2014” [3]. Of these victims trafficked for sexual
exploitation during this period in 71 countries, 96% were female: women or girls [3]. In
this respect it is important to refer to the Sustainable Development Goals of the United
Nations that explicitly addresses in its 169 associated targets the elimination (Target 5.2)
of “all forms of violence against all women and girls in the public and private spheres,
including trafficking and sexual and other types of exploitation” [4] by 2030.

It is argued [1] that we should collectively call for responsibility, greater awareness
and participative engagement in order to tackle this multi-faceted problem of slavery
for sexual exploitation. Leaders must constantly be called upon to prevent trafficking
to the extent they can and to keep perpetrators accountable. According to Tlhagale
the “enslavement of human beings, especially women and children, in this day and
age, simply weakens humanity’s claim to human progress and civilisation” [1].

Following these introductory remarks, the aim of this chapter is to explore the
extent of sex slavery, sex work and exploitation in South Africa. It evaluates the
latest statistics available and deals with the most reliable resources on this matter.
There are however weaknesses in South African literature in this respect. There
is a shortage of primary research and data regarding this issue [5], although this
is slowly changing. Popular publications in this regard were mostly avoided due
to doubtful information they may contain. Part of the aim of this chapter is thus
to gain a foundational overview of sex slavery and exploitation in South Africa.
Definitions regarding sex work and sex slavery are briefly discussed, and the anti-
trafficking law in South Africa is looked at—in order to protect the victims of sex
slavery and prosecute the perpetrators. The necessity of decriminalising sex work in
South Africa, among others, to respect the dignity of sex workers, is also discussed.
Then Sara Baartman, a famous South African woman on her day, who was seen by
Westerners as “attractive” and primitive, while reflecting their fears and suppressed
desires, is brought into the discussion. Who was this illusive figure who confronts
us with gender inequality and violence, and what can we learn from her narrative?
This chapter demonstrates how, despite global interconnectedness and human
solidarity, gender inequality and slavery for sexual exploitation are still a reality. It
shows how essential it is for the way forward to design more extensive and repre-
sentative investigations (although difficult) into sexual slavery and exploitation in
South Africa in order to address this problem more effectively.

The chapter starts with the contextualisation and extent of sexual slavery in
South Africa.

2. The extent of trafficking in South Africa

There are organisations and individuals who claim that as many as 30,000
children are “trafficked” into the sex trade every year in South Africa. According
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to media articles (The Times and Pretoria News), 50% of these 30,000 children
trafficked and prostituted annually in South Africa are under the age of 14. This
claim was attributed to Rawlins of Freedom Climb, “a project that works with
trafficked people around the globe” [6]. In May 2013, Stafford, who is the coordina-
tor for the Salvation Army’s anti-trafficking campaign, said that in “2010, we had
20,000-30,000 children prostituted—now the figure stands at 45000” [7]. In the
run-up to the Soccer World Cup in South Africa in 2010, aid groups estimated that
some 38,000 children were trapped in the sex trade in South Africa [6]. According
to an IOL News article it was believed that 40,000 women and children were traf-
ficked during the World Cup in Germany in 2006, and it was estimated that close
t0 100,000 could have been affected in 2010 during the Soccer World Cup in South
Africa. But research showed that there had only been five cases directly linked to
the Germany Soccer World Cup [8]. Although there was anxiety that sex traffick-
ing would remarkably increase with the advent of the 2010 Soccer World Cup in
South Africa, “little attention was paid to the fact that research showed no changes
to the sex industry. In fact, not a single case of human trafficking was found by the
Department of Justice during the World Cup period” [9].

Overestimated claims in this respect are not new. Gould', a South African
researcher at the Institute for Security Studies and author of a book outlining
research about the sex work industry, suggests no one knows “for certain the size
of the problem, and argued that the 40 000 figure was ‘unfounded’ [10]. This was
supported by Khokhar from the International Organisation for Migration who said
this “figure had been nothing but ‘hype’” [10]. Pharaoh states that one has to look
critically at this data. She refers to Kelly who alludes to

the possibility of what have been called “advocacy numbers”, where estimates ave
inflated (if not delibevately, then through conscious neglect of sound methodological
practice) for awareness and fundraising purposes. It could also simply be that the
issue is an emotive one and that sensationalism sells [5, 11].

According to Gould and Fick, research on trafficking especially in South Africa is
“frequently methodologically weak and resorts to the reiteration of commonly agreed
myths about the nature of the activity” [12]. For them the question arose: “is ‘traf-
ficking’ a useful lens through which to consider issues of exploitation and abuse in
the sex work industry?” [12]. In total their research “identified eight women (of 164
canvassed) who could possibly be considered victims of trafficking” [12]. The research
was carried out to “gather data about the sex industry in Cape Town and about any
evidence of human trafficking into the industry” [13]. They came to the following con-
clusion: “We acknowledge that some cases of trafficking may have escaped our notice,
but on the strength of the evidence we gathered we have to conclude that in Cape Town
the incidence of trafficking for the purposes of prostitution is very low” [12].

The United Nations Office on Drugs and Crime’s 2012 Global Report on
Trafficking in Persons confirms that “there is little tangible evidence available that
human trafficking within South Africa plays a large part in the sex trade” [6]. It
states that

between 2010 and March 2011, South Afvica’s National Prosecuting Authority
reported that 235 adults and 13 children were victims of human trafficking. Of those

! Her book on Selling Sex in Cape Town: Sex Work and Human Trafficking in a South African City can be
read at: https://oldsite.issafrica.org/publications/books/selling-sex-in-cape-town-sex-work-and-human-
trafficking-in-a-south-african-city. It examines the sex work industry in South Africa and the evidence for
human trafficking in the industry.
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victims, 132 were trafficked for the purposes of sexual exploitation and 106 for use as
forced labour. In 10 cases the purpose of the trafficking was listed as “unknown” [6].

During 2016 “150 women were rescued from being sold into slavery in South
Africa... in operations across the country in co-ordination with authorities from the
US and neighbouring countries” [14]. Research done by Wilkinson and Chiumia
(2013) estimates that the

number of human trafficking victims reported... is exaggerated and sensational.... Such
overestimations, while successful in capturing public attention and generating moral
outrage, do not provide a sound basis for policy-making and vesource allocation....
There is a need for real, veliable data to enable the implementation of government poli-
cies and the proper allocation of resources to combat genuine cases of human trafficking.
NGOs that cry wolf to secure donor funding and newspapers that publish sensational
reports without intervogating the figures hurt efforts to combat a veal problem [6].

However, we cannot deny the fact that there is probably more trafficking taking
place in South Africa than we are aware of. The reason for this is that there are no
reliable enough or indeed enough research done on this issue. A very important
finding in this respect by Motseki” has to do with the modus operandi of perpetra-
tors on human trafficking in three selected areas of the Gauteng province in South
Africa. He indicates that these perpetrators have become “so organised that many
victims are not even aware that they have been trafficked..” [15]. The participants,
when asked about the modus operandi of these perpetrators, “explained that social
media is mostly used by perpetrators to lure the victims. They emphasised that the
perpetrators use the media to advise fake jobs, scholarships, modelling opportuni-
ties and employment opportunities” [15]. Motseki further notes that “it emerged
that the majority of perpetrators were mostly Nigerians, Somalians, [and] Chinese
followed by South Africans” [15].

To fight human trafficking, effective legislation and protective rights are needed.

3. Antihuman trafficking legislation in South Africa

South Africa was very slow to criminalise human trafficking. South Africa’s
former President, Jacob Zuma, “signed into law the country’s first comprehensive
legislation on human trafficking, the Prevention and Combating of Trafficking in
Persons Bill (PCTPB), which, among other goals, seeks to implement South Africa’s
international obligations with respect to the problem” [16].

The legislation deals with a general definition of what constitutes trafficking. It
includes

the delivery, recruitment, procurement, capture, vemoval, transportation, transfer,
harbouring, sale, exchange, lease, disposal or receiving of a person or the adoption

of a child facilitated or secured through legal or illegal means, within or across the

borders of the Republic, of a person trafficked or of an immediate family member

of the person trafficked, by ... [various] means [including threat of harm, fraud or
abuse of power]... [16].

According to the Global Legal Monitor, the “legislation criminalizes various acts
that constitute or relate to trafficking in persons and imposes harsh penalties for

? Read more about emerging themes and recommendations in his article [15].
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violations” [16]. It further refers to the fact that “legislation gives South African
courts extra-territorial jurisdiction in certain circumstances” [16] including that
“the suspect or victim is a South African citizen and present in South Africa; the
suspect is a juridical person registered in South Africa [and] not extradited from
South Africa..” [16]. This legislation also provides protection for victims of human
trafficking, including persons coming from another country [16]. It provides that

a victim of trafficking may not be charged for violating immigration law, for carrying
forged documents or for other crimes that he/she was compelled to commit by his/her
captors. It affords alien trafficking victims the same vight of access to public health-
care services as that available to citizens. The legislation requives the Department

of Home Affairs to grant alien victims of trafficking permission to remain in South
Africa for a non-renewable 90-day term, as a vecovery and reflection period [16].

In this regard it is also important to refer to certain instruments, rights and laws
that protect children against sexual exploitation in South Africa. Compared to a
number of sub-Saharan African countries,

The South African government’s political commitment to children is demonstrated
in the entrenchment of children’s vights in South Africa’s Constitution and the
country’ ratification of a number of international and regional Child Rights
instruments including the Convention on the Rights of the Child; the Optional
Protocol on the Sale of Children, Child Prostitution and Child Pornography; and
the African Charter on the Rights and Welfare of the Child. Domestic legisla-
tions such as The Children’s Act 38 of 2005, the Sexual Offences Act 32 of 2007,
Trafficking In Person (TIP) Act and the Child Justice Act provide a framework for
the legal protection of children in South Africa [17].

In addressing this issue in a credible way, it is important to distinguish between
human trafficking into sexual slavery and sex work. According to Ditmore “even
those who mean well sometimes confuse the human rights abuse of trafficking in
persons with the human occupation of prostitution, or sex work” [18]. She accen-
tuates that the “trafficking of women and children into sexual slavery is undeniably
a gross abuse of human rights. Like all trafficking, it involves coercion or trickery
or both. Sex trafficking is an odious form of trafficking...” [18]. When a person on
the other hand willingly takes part in the sale of sex and it is consensual, it is called
sex work [19].

However, the difference between sexual slavery and sex work can almost be
invisible. On the one hand you may not recognise the trafficked girl or woman,
because she may look like someone who is looking for “work,” but in reality she is
not. On the other hand women’s oppression, unemployment, lack of education,
poverty and social and economic challenges (as in South Africa) may slide and force
certain women into sex work, while the “outsider” may not be aware of this. In other
words, it is not as voluntary as one may sometimes think [19].

The important question that should be asked is how should we think about sex
work and the law if we distinguish it in principle from human trafficking and if we
want to respect the dignity of sex workers?

4. Sex work, the law and its decriminalisation

There are approximately “182,000 sex workers who make a living selling sexual
services in South Africa’, and they “remain vulnerable to abuse and have no resource
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if they experience violence” [20]. Of these sex workers, specifically in South Africa,
90% are female and 10% are male or transgender [22, 23]. “All aspects of sex work are
illegal in our country. The basis for the criminalisation of sex work has been seenasa
social ill that needs to be eradicated” However, sex work despite prosecution and severe
penalties continues. “Criminalising sex work has proved ineffective, maintaining high
levels of violence, exploitation and abuse, and leads to the spread of illness” [21].

“An outdated criminal legal framework regarding sex work like ours in South
Africa, can easily drive sex workers underground” and away from services [24],
“Increases stigma, discrimination and social exclusion, creates obstacles to access-
ing health and social programmes, and reduces sex workers’ power, rendering them
vulnerable to human rights violence and corruption” [21, 25].

There are however good reasons to decriminalise sex work in South Africa.
Among others, “it reflects respect for human rights [26] and personal dignity...

[21, 27]; it reduces police abuse and violence” [21, 27, 28]; it promotes safer working
conditions [21]; it increases access to health and social services [27]; and it reduces
sex workers’ risk of HIV and other STIs [27]. “Sex workers in South Africa are
heavily affected by HIV and other sexually transmitted infections (STIs). HIV and
STI prevalence among sex workers is higher than among other population groups.

It is estimated that 60% of female sex workers in South Africa are infected with

HIV [29]. An estimated 20% of the 350,000 people annually infected with HIV are
connected with sex work. Approximately 6% of all new infections are estimated to
occur among sex workers and 14% among sex worker clients or the sexual partners
of the clients of sex workers [30]. In some settings, half to two thirds of sex workers
have a curable STI at any time” [31, 32]. Decriminalising sex work further challenges
stigma, discrimination and the consequences of having a criminal record [27]; it is
argued that it does not result in an increase in the population of sex workers

[27, 33, 34]; it facilitates effective responses to trafficking [27]; and it challenges state
control over bodies and sexuality. Decriminalisation is an issue of gender equality,
sexual rights and freedom* and the right to bodily and psychological integrity [27].

“Where sex work is recognised as ‘work, workers experience the full protection of
labour and occupational health laws, they have access to the necessary police services,
could visit clinics without fear of harassment, and could work in any location” [21].

The first country in the world to decriminalise sex work was New Zealand in
2003. “In a review 5 years after the implementation of the new legislation sex work-
ers reported that their working conditions and well-being had improved, they felt
safer, and they were more likely to report abuse to the police” [21, 27, 36-38].

“Furthermore, researchers found that sex workers were generally practising safer
sex, there was no increase in the number of sex workers in the industry, and many of
the social evils predicted by some who opposed decriminalization have not occurred”
[21]. There are many supporting bodies that assist women (and others) who are sexually
exploited such as, among others, the Commission for Gender Equality in South Africa.

The current legal system criminalising sex work in its entirety is impractical and
ineffective. The law needs to be reformed to make it consistent with South Africa’s
constitutional obligations from a human right perspective.

Gould reasons that

[c]hanging the Sexual Offences Act to decriminalise sex work would not of itself
ensure that all sex workers are treated equally and fairly. However such a change
would ensure that the basic rights of an employee are guaranteed by law and these
rights could then be insisted upon [12].

3 This part of the chapter comes from an article written by the author [21].
* For more information on African women’s sexual freedom, see Ref. [35].
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Changing the law would be a huge symbolic act of inclusion, although it is
understood that stigmatisation of sex workers will not change overnight. If this hap-
pens it will make South Africa the first African country to decriminalise sex work.

This now brings us to one of South Africa’s most iconic and mythologised sex
slaves of all times. Many women trapped in sex slavery would probably strongly
relate with her experience regarding gender inequality, sexual exploitation and
abuse, humiliation and indignity.

5. The Saartjie Baartman story

Our South African history is characterised by sexual slavery and exploitation.
A prominent story formerly unknown for many South Africans came to light in
1994 after former President Nelson Mandela requested that the remains of Saartjie
Baartman be returned to South Africa.

In short her story goes as follows: at the beginning of the nineteenth century,
this Khoikhoi woman, a mere 20-year-old, was taken from the Cape to England
and Ireland by William Dunlop and Hendrik Cezar to work as a “domestic servant,
and be exhibited for entertainment purposes” [39]. She was exhibited almost
completely naked in a cage in various circuses under the artistic name Hottentot
Venus, although she never wanted to pose naked [40]. But “she became an attrac-
tion for people from various parts of Europe” [39]. In France she was exhibited in
a “cage alongside a baby rhinoceros” [39]. Baartman was especially popular with
the general public because of her physique. She was exploited for most of her life,
as well as humiliated, and after her death, a plaster cast was made of her body,
and her brain and genitals were pickled in jars and placed on display until 1974.
Baartman was used “to help emphasize the stereotype that Africans were over-
sexed and a lesser race” [39]. Following the African National Congress’s victory in
the 1994 elections

President Nelson Mandela requested that the French government return the
remains of Sara Baartman so that she could be laid to vest. Finally on the 9 March
2002, Sara Baartman was brought back home to South Africa where she was
buried. On 9 August 2002, Women’s Day, a public holiday in South Africa, Sara
was buried at Hankey in the Eastern Cape Province [39].

5.1 What do we learn from the Sara Baartman story?

According to Crais and Scully in their well-documented book Sara Baartman
and the Hottentot Venus: A Ghost Story and a Biography, Sara was always seen as a
symbol and never as a human being. “In the Museé de 'Homme a simple plaque
read by millions memorialised an illusion, a spectral being, someone who never
existed except in the minds of others” [41].

Sara Baartman has well into the twentieth century shaped French culture, par-
ticularly with regard to female sexuality. “Writers on prostitution consistently tied it
to the savage woman, the ‘terrible voluptuousness’ of the ‘wild Venus, according to
21930 play” [41]. Sara was especially known for her bottom, according to Simenon
as quoted by Crais and Scully, “the most famous bottom in the world. It must be the
only bottom which has become the centre of a cult. And it is everywhere” [41-43].

Sara Baartman has been reduced to men’s image, not only of her body but of
her genitals and “the ways the organs of sexual pleasure stood for character, her
very being. White women, even the most civilised, were liable to fall victim to their
animal instincts and passions, to revert to their Hottentot selves” [41]. This led
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to European prostitutes becoming degenerate women, “literally women who had
become more Hottentot™” [41].

People were fascinated by these women’s genitals, even their rough faces [41]. In light
of this, laws throughout Europe have been devised by politicians and bureaucrats to

control the biological deviance of prostitutes and female sexuality. In Europe and in
the United States, doctors cut or burned women’s clitovises off with acid. Surgeons
destroyed women’s genitals to make them less pronounced, less like the Hottentot
Venus to control their sexual cravings and brute drives of these “unmanageable”
women. In some cases, doctors argued, castvation was warranted; in the United
States the practice continued through the 1950s [41, 44, 45].

Even today, just in Africa, approximately 2 million cases of genital mutilation are
performed on women every year5 [46, 47].

Sara Baartman’s story became the story, actually the story of what men—
especially white men—do to women, especially innocent black women. In this sense
it’s firmly part of global feminism.

What happened to Baartman happened to women all the time, the world over.
Men perpetrated violence on women’s bodies, dispossessed their bodies through
violent appropriations and worked out their fantasies through stories, songs and
scalpels. For good reason Sava Baartman’ story became a history of human rights
and their all-too-frequent violation, the body as a narrative of the ignominies of
science, an eighteenth century and early nineteenth-century woman a testament to
the great and enduring disgraces of Western civilisation.... In life, death and now in
her vesurrection as a person, Baartman vemained desive’s cypher [41].

Sara Baartman was repatriated not to her family, but to a nation. According to a
final report of the Department of Arts and Culture, “[i]t was victory over colonial-
ism, racism and sexism. It very visibly and publically restored the dignity of a South
African woman exploited and humiliated in her lifetime” [41]. In laying to rest Sara’s
remains, many women flew from all over the world to attend the ceremony. Although
she has become a national symbol, icon and a symbol for women all over, the cer-
emonies largely entailed men “speaking on behalf of women and their rights as South
African citizens” [41]. Laying her to rest on National Women’s Day reminded South
Africans and the world of the long history of women’s oppression. At her funeral,
Thabo Mbeki, then State President of South Africa, spoke of “the persistence of
gender violence and of the necessity of gender equality to realising a truly democratic
South Africa” [41]. The restoration of the dignity of Sara Baartman implied the
restoration of the dignity of black South Africans, especially of the Khoisan.

Sadly her grave was vandalised, and today it is surrounded by tall green metal
bars. The important question to be asked: although Sara Baartman returned to
South Africa, is not she still behind bars, imprisoned—Ilike so many other sexually
exploited and trafficked women? [41].

6. Gender

Sara Baartman, this famous South African woman, confronts the historical past
of South Africa with current gender inequality, exploitation, violence, humilia-
tion and indignity.® There might be many women today who could identify with

> For information see [46].
® For more information about the power dynamics in sex work, see Gould [48].
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what happened to her, and (re)telling her story will hopefully connect her not only
with her descendants but also with other women who are trapped in some form of
sex slavery, especially those who are forced to work between and among different
cultures to earn an income [41].

Some of the important drivers of human trafficking and sexual slavery are
poverty, oppression and a lack of equal human rights for women, like we have seen
in the case of Sara Baartman. “Worldwide prevention has to begin at these points”
[47]. According to Schirrmacher, “women are frequently affected by unemploy-
ment, low wages, violence, and economic hardship. Through the general lack of
prospects, women are drawn into situations where they can be exploited by human
traffickers” [47].

In a place like South Africa, with so many young people and huge gap between
the rich and the poor, it really becomes a battle with poverty, patriarchy and
economic justice. “If we do not deal with some of the push factors, such as gross
poverty, vulnerable women and children will continue to be exploited by outsiders
and their own alike” [49].

In this regard, without discussing it in detail, it will increasingly be important
for South Africans to deal with gender as a cultural concept. We are not born with
gender roles and they are not biologically determined. Rakoczy reasons that as
cultural beings, discrimination is in the first place played out in our bodies which
usually results in the objectification of women [50].

Men can easily “assert power over women by using violence” which could
make women “silent and submissive” [49]. As South Africa constantly pushes for
gender equality, there is still in many respects inequality that has to be addressed
and transformed. South Africa’s Gender Inequality Index score (2017) is 0.389
which places our country at 90 out of 143 countries [51]. According to O’Connor,
“gender equality and empowering women in South Africa must not be seen just to
promote economic and social development and sustainable peace and security but
as a human rights issue” [49]. She further states that this “necessitates that women’s
issues are kept on the public agenda and that both men and women work together at
meaningful transformation of conditions that govern the lives of both” [49].

South Africa will also have to deal with traditional practices that lend themselves
to the trafficking of women and girls. In light of the South African Constitution
that protects women’s rights to equality and prohibits any form of discrimination,
certain traditional practices will have to be addressed which include myths, forced
marriages, female genital mutilation or cutting, virginity testing and priority in
educating boys, to name a few. Although the Children’s Act of 2005 safeguards the
rights of children and “traditional institutions are subject to the principles of the
constitution and promulgated laws... civil law is at times ineffective in replacing
the prevailing customary law, particularly in rural areas” [1]. This causes such
practices to continue especially to oppress females. If we are serious, in South Africa
as well as globally, to address gender inequality effectively in order to combat sex slav-
ery, we need to challenge the abovementioned practices but also the gender inequali-
ties which we so often find in so many South African faith-based contexts [49].

Some of the key elements to enhance gender equality and address sexual slavery
is education—to convey critical important information, honest law enforcement,
political will, responsible government action in trying to create the best and most
viable solution to sexual slavery and economic support for all the role players involved
in addressing this important issue and in rehabilitating survivors of sexual slavery.

In addressing these elements, government, communities and organisations
follow the prevention, protection and prosecution approach. This includes more
specifically capacity building workshops, counter-trafficking committees, network-
ing between concerned role players, awareness campaigns, challenging unethical
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traditional practices and a national hotline, to name a few. The South African
government, through a multidimensional programme, further promote “gender
equality in all spheres of life... [and] basic human rights...” which includes “the
right to the necessities of survival and development”. This programme “is set out in
various laws” and in the “National Policy Framework for Women’s Empowerment
and Gender Equality” [1].

Motseki argues that a “focus on vulnerability will enhance the human rights
component of trafficking prevention policies” and that an “improved cohesion
between relevant role-players, would go a long way to align day-to-day tactics
into... long term anti-trafficking strategies and national responses” [15]. He further
pleads for a “multi-disciplinary unit within the Directorate for Priority Crime
Investigation” which includes officials from different relevant departments, ser-
vices and authorities [15].

However, Bello’ argues in this respect that as currently structured, “the South
African criminal justice system cannot effect long-term combating strategies
against human trafficking” [53]. He refers to findings that “indicate that the
solution to the precipitating factors that fuel the trade in human commodity lies
outside the scope and mandate of the criminal justice system” [53]. For an effective
response, he continues, “it is expedient for the State to first address the socio-eco-
nomic, cultural and political nuances that fuel the trade, rather than mount imprac-
ticable pressure on its criminal justice institutions to perform an unrealistic task”
[53]. Unfortunately, according to him, “since the enactment of the anti-trafficking
law in 2013, and its implementation in 2015, the South African criminal justice
system have not really made headway in the fight against this heinous crime” [53].

However, gender justice presupposes equality of outcome and opportunity
which has clear consequences for sex slavery, sex work and exploitation. South
Africa’s Constitution reflects sighs from around the world to promote gender
justice. The South African Human Rights Commission has been awarded to sup-
port constitutional democracy through promoting, protecting and monitoring the
attainment of everyone’s human rights, including women and children, in South
Africa without fear, favour or prejudice.

The Sustainable Development Goals of the United Nations has as one of its objec-
tives “a world in which every woman and girl enjoys full gender equality” [4]. South
Africa is a signatory to this quest. To further augment this journey South African
politics has elevated gender justice to the highest echelons of decision-making by
establishing a Department of Women in the Presidency tasked to “champion the
advancement of women'’s socio-economic empowerment and the promotion of
gender equality” [54].

7. Conclusion

In order to achieve an ongoing analysis of the extent of the problem of sex
slavery and exploitation in South Africa, we need much more reliable data and
well-researched literature to establish a platform for reform and progress.® Anti-
trafficking legislation in South Africa “requires annual reports to Parliament on the
implementation of the Act and the number of cases of human trafficking” [6]. If
done properly on an ongoing basis, it must consequently result in more reliable data
and research by (academic) scholars in order to learn more about the prevalence
and nature of trafficking in South Africa—to fill the knowledgeable gap. This can

7 In this regard also read [52].
8 For general recommendations for action by the state regarding the exploitation of sex work, see [55].
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unfortunately create a situation in which “policies may be made and resources be
allocated on the basis of what may not be an accurate reflection of the reality of
the problem” [5]. Opposed to this, there is a need for reliable data on the extent

of sex slavery, the profile and motivations of victims and traffickers, how many
South Africans are trafficked to other countries, the nature of the exploitation,
the environment in which it occurs, activities to prevent sex slavery and what kind
of support infrastructure is available to victims, to name a few [5]. According to
Geldenhuys [56] “there should [also] be intensified training of police officials and
other role players in identification and policing of trafficking” [57].

It is crucially important that South Africa will learn from international litera-
ture, reports and studies on sex slavery, exploitation and gender justice. This will
help us to adopt a more sophisticated approach in this regard, although it must be
stated that there are (methodological) weaknesses in some of the international
literature and studies on sex slavery and exploitation. Discernment is needed in
order to study this and other literature critically for a better analysis regarding the
extent of sex slavery and exploitation in South Africa [5].

With regard to the way forward, it must be acknowledged that it is very difficult
to access sex slavery victims and/or to infiltrate trafficking networks to gather more
comprehensive data. Thorough unemotional research is however needed to further
ground and stimulate this debate with credibility in South Africa.
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Chapter2

The Conundrum of Human
Tratficking in Africa

Paul O. Bello and Adewale A. Olutola

Abstract

This chapter explores the nature, extent and mystification of human traf-
ficking in Africa. While human trafficking is an age-long, border-less crime of
global proportion, its current form and dimensions have enormous negativity on
the human race (generally), and pose enormous threats to peace and security on
the African continent (specifically). Such consternation has engendered various
stakeholders to introduce policy measures to curb the spread; however, rather than
diminishing, it is ever increasing. From a positional standpoint, using document
analysis, this chapter provides a synopsis of human trafficking in Africa, in recent
times, and offers suggestions on pragmatic steps that could help address both the
demand and supply end of this illicit criminal enterprise in twenty-first (21st)
century Africa.

Keywords: human trafficking, crime, globalisation, Africa

1. Introduction

Human trafficking is a global issue that affects people from virtually every part
of the world. Though statistics on the extent of the crime is hard to prove, anecdotal
reports suggest that it is increasing [1]. For instance, more than 500 different traf-
ficking flows were detected between 2012 and 2014 across the globe [1]. Similarly,
from a recent global survey on human trafficking published by International
Labour Organization (ILO) and the Walk Free Foundation, an estimated 40.3 mil-
lion people were reported to be in modern slavery in 2017 [2]. While the total annual
revenue accruing from human trafficking varies, depending on the source, but it is
estimated to be between US$ 5 and US$42 billion [3].

Although human trafficking is common in different continents of the world, it
is endemic in Africa. Africa has been bedevilled with a number of crisis, including
high levels of unemployment, poverty, hunger, corruption, political and economic
instabilities, to mention a few [4, 5]. These problems are exacerbated by tensions
and insurrections, which have led to internal displacements of people. The quest for
survival in the midst of these socio-political and economic crises have engendered
high migration flow from one African State to another; from one African region to
another, and from Africa to other continents. While some migration activities are
legal, many others are carried out illegally. Meanwhile criminals regularly deceive
migrants and traffick them into a world of different dimensions of exploitation.
While the exact numbers and demographics of trafficked persons from Africa are
unknown, the United Nations Office on Drugs and Crime (UNODC) reports often
provide guestimates of the realities [6]. For instance, according to UNODC report
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in 2016, a total of 69 countries detected human trafficking victims from Sub-
Saharan Africa between 2012 and 2014 [1].

The scale of human trafficking in Africa came from alarm raised by activists,
civil societies and Non-Governmental Organisations (NGOs), especially in Nigeria,
Togo, South Africa, Benin Republic, to mention a few in the latter 1990s [7-10].

For instance, anecdotal reports indicated that human trafficking in West Africa has
assumed alarming proportion since the mid-1990s [8, 11, 12]. Child trafficking also
became prominent in West Africa when international media focused on the expo-
sure of a ship code-named Etireno which was found on 17 April 2001 with children
between the ages of 3 and 13 who were trafficked to Libreville, Gabon, from Lagos
in Nigeria [11]. While there have been considerable efforts at international, national
and regional levels at combating human trafficking in Africa, unfortunately,
limited successes have been recorded [11, 13].

The purpose of this chapter is to discuss the nature, extent and the complexities
of human trafficking in Africa. It draws from a review of literature on human traf-
ficking in different parts of Africa and beyond. The chapter begins with the concep-
tualisation of human trafficking, and moves onto an overview of human trafficking
in Africa; the factors engendering human trafficking in Africa, and suggestions for
effective response to it.

2. Human trafficking: conceptual clarifications

Defining human trafficking is relatively contentious [2, 11, 14, 15]. Part of the
controversy revolves around the array of activities that are involved in it. This could
be part of the reasons why Gould [16] described it as ‘a slipping concept’ that is very
difficult to pin down. Moreover, the controversy between traditional practices and
modernisation sometimes blur the understanding and definition of the concept.
Portrayals of human trafficking in Western democracies may be different from that
of Africa [6]. For instance, a child hawking goods in public could be construed as a
form of exploitation, but in some Western African societies, it could be part of the
routines of a child in order to assist his/her parents [11].

The definition of human trafficking varies from scholar to scholar, and country
to country. Most of the debates are rooted in divergent worldview, historical back-
grounds and findings from studies conducted by scholars [17]. Trafficking in per-
sons (human trafficking) is defined in article 2(a) of the 2000 Protocol to Prevent,
Suppress and Punish Trafficking in Persons, Especially Women and Children (Palermo
Protocol), supplementing the United Nations Convention against Transnational
Organized Crime, as:

The recruitment, transportation, transfer, harbouring or receipt of persons, by
means of the threat or use of force or other forms of coercion, of abduction, of
fraud, of deception, of the abuse of power or of a position of vulnerability or of the
giving or receiving of payments or benefits to achieve the consent of a person having
control over another person, for the purpose of exploitation.

Exploitation includes, at a minimum, the exploitation of the prostitution of others
or other forms of sexual exploitation, forced labour or services, slavery or practices
similar to slavery, servitude or the removal of organs. The consent of a victim

of trafficking in persons to the intended exploitation...shall be irrelevant where

any of the... [fore-mentioned] means...have been used. The recruitment, transfer,
harbouring or receipt of a child for the purpose of exploitation shall be considered
‘trafficking in persons’, even if it does not involve ... [any of the above listed means].
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‘Child’ shall mean any person under eighteen years of age (Article 3) (UNODC,
2004, p. 42).

For the purpose of this article, human trafficking is defined as the decep-
tion, recruitment, transportation and transfer of persons, for the purpose of
exploitation.

3. Human trafficking: an overview of human trafficking in Africa

The end of the Cold War resulted in the rise of regional conflicts in Africa and
the decline of borders, leading to an increased number of economic and political
refugees [18, 19]. Since then, the rates of human trafficking in different parts of
Africa have also increased considerably due to capacity gaps in the management
of sub-regional economic cooperation and regional integration initiatives among
African states [18]. This situation led to several interventions by policy makers and
other stakeholders at the continental, regional and national levels. However, many
African countries are still finding it very challenging to combat human traffick-
ing due to ineffective policies and capacity, even where legislation is in place. The
combination(s) of lack of political will, political and institutional corruption, and a
range of other underlying perennial socio-economic problems that these countries
are confronted with have made the fight against human trafficking almost insur-
mountable [7, 18].

Human trafficking is a dynamic phenomenon with a range of interlocking
forces, factors and processes [6]. Trafficking issues and challenges often revolve
around three variables, (though with two extreme ends)—the demand for cheap
labour and exploitation on one hand, and the willingness to meet basic economic
needs for survival on the other ([20], p. 7). It will be erroneous to describe human
trafficking essentially as an economic cum security issue, perhaps due to the factors
that entrap people into it.

Trafficking features in West Africa is complex, so are its routes. Countries like
Nigeria, Ghana, Cameroon and Senegal are source, transit, and destination coun-
tries for trafficked women and children [1]. Trafficking of young girls from rural
areas in countries such as Mali, Benin, Burkina Faso, Togo, and Ghana to work in
Cocoa plantations in Urban Cote D’Ivoire are also documented in literature [1].
Trafficking from and through eastern Nigeria to Gabon have increased in recent
years [1]. According to United Nations International Children’s Emergency Fund
(UNICEF) 2017 report, children made up over a quarter of detected trafficking
victims in the world, and out of this, 64% are from sub-Saharan Africa. This
figure would have increased in recent times due to current political and economic
challenges in sub-Saharan Africa that have compelled several people, includ-
ing women and children to leave their homes in search of new opportunities in
neighbouring countries [21-29].

Similar to the experience in West Africa, human trafficking is prevalent in
Southern Africa. Countries such as South Africa, Mozambique, Zambia, and
Lesotho are source, transit and destination countries for human trafficking [9].
However, unlike the West African scenario where the flow is multidimensional—
one country could serve as the source, while another serve as the transit and desti-
nation point—trafficking geography in Southern Africa is relatively complicated. It
involves complex trafficking flows from diverse countries of origin from Africa and
the rest of the world [10]. In this region, South Africa serves as the rallying point.
In addition to its status as the powerhouse of the sub-region, South Africa also
serves as an economic hub on the African continent. Until recently, has the largest
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economy in Africa [30], South Africa also serves as a major hub for trade in human
commodity [6, 31]. It provides an enabling environment and market for the services
of trafficked persons from the regional and extra-regional level [32]. Incessant cri-
ses that ravaged the Continent, such as political instabilities, insurrections, poverty,
hunger, unemployment, kidnapping, terrorism, amongst others, make South Africa
a magnet that attracts migration flows from other African countries [6, 33].

It is imperative to state that in the Southern African axis, South Africa serves
mainly as the destination point. This is not to infer that South Africa is not a source
or transit country for human trafficking, but as the economic hub of the region,
South Africa is the main destination points for Southern African sub regional
and extra-regional flows. Within South Africa, women and children are recruited
and transported from the rural areas to cities, such as Johannesburg, Pretoria,
Bloemfontein, Cape Town and Durban, for exploitation [6]. While most girls work
as domestic servants in wealthy homes, majority of the boys serve as street vendors,
waiters, beggars on the roads, street urchins, labourers on farm lands and planta-
tions, and for other criminal activities [6].

According to United States Department of State Trafficking in Persons Report
[34], West African syndicates dominate and control the commercial sex business in
Hillbrow (Johannesburg) and other urban centres across the State, local criminal
rings control child prostitution in the country. While Russian and Bulgarian crime
syndicates control prostitution business in the Cape Town axis, the Chinese nation-
als organise and coordinate the sex trafficking of Asian nationals [34].

Children are trafficked to South Africa from Lesotho’s border towns; women
and girls trafficked from Mozambique are destined for South Africa’s Gauteng
and Kwa-Zulu Natal provinces [10]. In Malawi, women and girls are trafficked to
northern Europe and South Africa. In addition to these configurations, women are
also trafficked from Thailand, China, and Eastern Europe [35]. Ethnically based
criminal syndicates in South Africa’s refugee camps recruit and transport their
victims, usually married women from their home countries.

In Lesotho, traffickers often recruit male and female street children, victims of
physical and sexual abuse at home, or children orphaned by AIDS [7]. Such chil-
dren normally migrate from rural areas and border towns to Maseru, the capital,
from where they are trafficked by mostly South African white Afrikaans to work
in farms in Eastern Cape. In Mozambique, men, women and children are traf-
ficked from Maputo to Durban or Johannesburg for various exploitative purposes.
While women and children are trafficked to provide sexual services to miners at
West Rand, men are trafficked for labour related task at the mines [7, 35].

In East African axis, Ugandan and Kenyan women are trafficked for prostitu-
tion in the Gulf States. The incessant crises in Uganda created an avenue for rebel
leaders to kidnap children, young girls and women from the opposition camps [34].
In addition to the locals, victims of trafficking in Uganda are from the Democratic
of Congo (Congo DRC), Burundi, Kenya, Tanzania, Rwanda and South Sudan [34].
While girls, young ladies and women are forced into prostitution, boys and men
work in agricultural, construction and other labour related industries in Uganda
[34] Similarly, Kenya serves as a source, transit and destination country for traffick-
ing of young girls and women to and from Europe [34].

Human trafficking also thrives in North Africa. Virtually all countries in this
region of Africa are source, transit and destination countries for trade in human
commodity [7]. However, there may be variations in the volume of trafficked
victims are transported from and into each of the countries in the region [7]. For
instance, Algeria is more of a transit and destination country than a source coun-
try, unlike other countries in the region like Egypt, Morocco and Tunisia that are
essentially a source, transit and destination countries for human trafficking [34].
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Traffickers in this region of Africa target undocumented (illegal) migrants from
sub-Saharan Africa, like Mali, Niger, Cameroon and Nigeria. The illegal status of
such migrants and language barriers make them vulnerable to various forms of
exploitation by traffickers who often deceive them with a view to make them fill the
available vacancies in the labour and sexual trafficking industries [6]. Contrastively,
illegal migrants often fall prey to traffickers in North Africa while trying to cross the
borders of some of the countries in the region en route Europe with the perception
of improving their lives. While Europe is their ultimate destination, travelling long
distances through the desert, especially Sahara desert en route Europe make them
vulnerable to exploitation. Due to the long distances they are to cover, and the cost
of transportation, these illegal migrants often run out of money, seek avenues to
survive. Traffickers, aware of their vulnerabilities subject them to labour and sexual
exploitation (USTIP Report, 2016). In addition, in Egypt (precisely), women and
children are vulnerable to labour and sexual exploitation (USTIP Report, 2016).
Men from United Arab Emirates (UAE), Kuwait and Saudi Arabia often purchase
summer (temporary) marriages for commercial sexual exploitations. There are
documentations of child sex tourism in Cairo, Luxor and Alexandria in Egypt
(USTIP Report, 2016).

Studies have indicated an increase in migration flows across the world. Most
of these flows are largely attributed to myriad of factors ranging from political
upheaval, to economic-crises, ethnic discrimination, communal inequalities,
civil wars to lack of viable means of livelihood ([7], p. 83; [36], p. 11; [37], p. 7).

For people ensnared by hunger and poverty, migration through what Maggy Lee
described as ‘irregular channels of smuggling and trafficking’ become an alternative
means of survival or an escape route ([37], p. 7).

4. The nexus between human trafficking in Africa and globalisation

In Africa, human trafficking is of two dimensions - internal and external
trafficking [1, 19]. Although there have been debates on the validity of this asser-
tion, studies on human trafficking have shown that a country could serve as origin
(source), transit and destination for trafficking operations [19]. For instance, citi-
zens of countries as Canada, United Kingdom and New Zealand may find it difficult
to accept that human trafficking thrives in their countries due to their tight border
and sophisticated immigration control, however, studies have shown that virtually
all country of the world is implicated in human trafficking web [19].

The market for this criminal trade is wide, owing to the lucrative nature of this
business. The markets are often driven by highly sophisticated criminal gangs with
network that span across States frontiers. The expansion of global market for trade
and investment necessitated an increase in the demand and supply of people ([36],
p- 26). Such expansion often culminates in high migration flow, and hibernating in
the exodus of these individuals is this illicit trade (human trafficking). Similarly,
globalisation created demographic disparities among the less-developed, devel-
oping and the developed countries, resulting in what Shelley referred to as ‘the
feminization of poverty’ and ‘marginalisation of rural communities’ ([19], p. 3).

Globalisation has been enhanced considerably by the internet and the so called
‘dark web’ [1, 2]. Such platforms have often been exploited by traffickers to adver-
tise and lure people into the trafficking world [2, 19]. Through the internet, several
girls and ladies have been lured by traffickers (under the pretext of providing immi-
gration services) to unknown destinations, where they are raped, and exploited [1].
Child pornography, online sex chats and other forms of illicit services, have been
rendered by traffickers to different clients across the globe ([36], p. 130). Human
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trafficking has also been linked with sporting events ([36], p. 141). However, there
are arguments and counter-arguments about its actual estimate.

The wave of natural disasters that swept through several countries of the world
due to global warming has left many people homeless, displaced and impoverished.
Examples of these natural disasters include the tsunami that swept through the
Southeast Asian countries, the hurricane Katrina in New Orleans, drought in
Sudan, and earthquake in Haiti [36]. Unfortunately, humanitarian responses to
most of these emergency situations have often been undermined by corruption [1,
15]. According to Shelley [19] most of the assistance programmes and initiatives to
assist disaster victims have largely been inadequate, with most of the needed aid
too often, have been diverted by corrupt officials. The combination of the loss of
their lands—both commercial lands and residential lands, and the uncertainty of
securing any opportunity in other sector of their national economy, these distressed
people often become vulnerable, and easy prey for traffickers ([19], p. 38).

5. Forms of human trafficking in Africa and the criminals (forces)
involved

In Africa, trafficking in Persons is of two different types. Literatures on the
phenomenon suggest the internal and external trafficking [38, 39]. Internal traf-
ficking takes place within a country’s territory (domestic trafficking). It usually
takes the form of recruitment and movement of people from the rural to urban
centres for various forms of exploitative work and or activities such as: prostitu-
tion, forced labour (as domestic servants), factory workers, workers in plantations
and construction companies, drug peddlers, pick-pockets, waiters, among several
others ([40], p. 4).

In contrast to the internal dimension, international trafficking takes the form of
recruitment and movement of people from one country to another (cross-border
trafficking) for the purpose of exploitation. The nature of exploitation in this form
is also similar to the domestic form but in greater proportion. The demands are
higher so also are the costs and implications. For most of the cross-border dimen-
sions, the flows are usually between countries within the same region or neighbour-
ing countries. Thus, the cross-border flow is not usually a distance one. However,
there are instances of continental and intercontinental flows as well. According
to United Nations Office on Drugs and Crime (UNDOC), contemporarily, there
are evidences of victims of human trafficking from the East Asian States found in
over twenty (20) countries in regions across the globe, including the Americas, the
Middle East, Europe, Central Asia and Africa ([41], p. 11).

The running of this global criminal enterprise is spearheaded by transnational
criminal groups that cut across the continents of the world [1, 34]. These mafia
groups combine drug trafficking, arms trafficking, money laundering and other
forms of transnational crime with human trafficking—for both labour and sexual
exploitation. According to Shelley, a combination of criminal gangs/organisations
such as the Thai mafia, Indian criminal rings, Nigerian gang, Mexican group,
Russian-speaking criminal ring, Albanian group and the Balkan criminal gang
dominate the general human trafficking trade on a global scale [15, 34].

Regarding human trafficking for sexual exploitation, the combination of the
Italian mafia families, Russian-speaking gang, Thai gang, Japanese Yakuza, the
Triads, Jaotou, Jao Phro, Indian group, Sindikets (Syndicates in Malaysia), Fuk
Ching in the United States dominate the trade [15, 34]. Other lesser mafia groups
that dominate the sex trafficking market include the Dominican, Filipino and
Turkish gang, amongst other trafficking entrepreneurs across the globe [15, 34, 42].
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Most of these mafia organisations, especially those from the Asian axis have a turf,
a hierarchical structure, restricted membership and often use violence to enforce
compliance and exert authority [15, 34].

Contrastively, some other criminal networks of persons in human trade and
other forms of transnational organised crime operate on an ad hoc basis, with no
definite structure. It is instructive to state that most of these criminal groups have
built strong empires of wealth and remained in the scene. Such vibrant structures
were not necessarily fabricated due to the clandestine nature of the trade, but owing
largely to the loopholes in most States structures and institutions (criminal justice),
especially the police and border officials through corruption.

It is instructive to state at this juncture that the scale of research on human
trafficking globally has been flooded with issues of sexual exploitation. Though
arelatively appreciable volume also focus on the labour aspect, and few on organ
harvesting, but the proportion of sexual domain is larger. The fact, however, is that
the vast majority of modern day research findings have shown swelling incidences
of trafficking of persons for labour exploitation in—agriculture, manufacturing
industries, block factories, mining, fishing, domestic servants, carmel jockeys,
pick-pockets, street vending, to mention a few [40].

The proportion of labour exploitation varies from State to State, from person to
person, and often a function of the nature of task or work to be done (by trafficked
victims). Labour exploitation often manifest itself in restriction of movement, sei-
zure and confiscation of passport, daily verbal intimidation, cycles of abuses (rape,
torture, beating, etc.), low wages, deduction or no pay at all, amongst others.

Contemporarily, the issue of human trafficking in Africa is taking a new dimen-
sion with the evolving menace of human trafficking into baby factories (or ‘baby
farms’) for baby making coming to the centre stage. Onuoha [43] revealed this new
wave of human trafficking in recent times. Though he argued that the incidence has
been going-on for a while now in some parts of the world, but it is rising in a cre-
scendo manner in Nigeria. However, it is very challenging to define the concept—
‘baby factory’, ‘baby farming’ and ‘baby harvesting’ as they mean the same thing in
this context, and as used by Onuoha.

Moreover, there is no legal definition for these terms since they are emerg-
ing concepts. However, according to Onuoha [43], baby factories ‘are locations
where young ladies or girls, some teenagers or little above that, are harboured and
deliberately encouraged or forced to become pregnant and subsequently give up
their babies for sale’. Put differently, baby factory is an apartment or a form of
accommodation in which teenagers and/or young ladies are kept (either volun-
tarily or by coercion), copulated, impregnated, and after delivery, their babies are
taken away from them and sold to clients, agents or couples in need of babies. This
could be done sometimes with or without the consent of the victims. This episode
therefore brings to the fore a new concept in the human trafficking discourse: baby
trafficking.

6. Factors contributing human trafficking in Africa

It is pertinent to state at this juncture that the problem of trafficking often do
not begin with the traffickers, but with the circumstances that force victims to seek
better living conditions in environments that render them vulnerable to exploita-
tion [44]. Contrary to the popular embellished image of trafficked persons as either
kidnapped, or coerced into leaving their homes, more often than not, the initial
decision to migrate is often a conscious one [6]. Such decisions are further height-
ened by some of the factors that bedevilled Africa as earlier indicated.
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Trafficking business thrives in Africa due to a range of precipitating fac-
tors can be broadly grouped into two—the ‘push’ and ‘pull’ factors [6, 9, 10].
The push and pull factors are two sides of the same coin—the causes of one can
also be the consequence of another. While the push factors are those issues and
circumstances that drive or force people into accepting demands that render them
susceptible to trafficking, the pull factors encapsulate those that influence people
into accepting dehumanising offers. The push factors that contribute to human
trafficking in Africa include, but are not limited to poverty, political instability,
greed, peer pressure, and lack of legitimate and sustainable employment oppor-
tunities and corruption [6, 45-47]. The pull factors include but are not limited to
high demand for organs and body parts, the demand for cheap and low-skilled
labour, the effect of globalisation, weak border control, economic disparities
between developed and developing countries [19, 48-51]. It is imperative to indi-
cate that counter-trafficking measures in many African States have considerably
been ineffective because most of the strategies have rested on the tripod stand
of arrest, punishment and incarceration [17]. While these measures could thrive
in addressing the proximate causes of the crime, the remote causes will require
proactive measures that will facilitate the process of finding a durable solution its
root causes.

7. Suggestions and conclusion

This chapter began by underscoring the global resonance of human trafficking
and its debilitating impacts on human lives, and international peace and security.
It further explored the dynamics of human trafficking in Africa and the impacts
of globalisation in engendering the rise and growth of trafficking businesses, in
Africa as well as in other parts of the world. The factors and forces that created the
artificial structures for trafficking to thrive in different parts of Africa were also
identified and discussed. In addition, the root causes of human trafficking were
highlighted. It also was indicated that except proactive and enduring measures
are put in place at addressing those age-long root causes factors, State response to
human trafficking in contemporary African States will be not be successful.

From the foregoing, to address the scourge of human trafficking in Africa, each
State should first consider and find solution to the underlying or root causes of
the crime. These factors are embedded in the countries’ socio-economic, political,
and cultural milieus. If the various African countries address these factors, it will
serve as trajectories to combating the phenomenon. Such task is however a collec-
tive responsibility of all relevant stakeholders, which include, the Government,
Non-Governmental Organisations (NGOs), parents, civil societies, religious and
educational institutions, and human rights groups, to mention a few.
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Chapter 3

Labour Trafficking and
Exploitation in Rural Andalusia

Waldimeiry Correa da Silva and Carla Cingolani

Abstract

This chapter presents the preliminary results of a research project, called
“Research on the Vulnerability of Human Rights in Andalusian Rural Areas:
Migration, Labour Treatment, and Other Forms of Exploitation for the
Strengthening of Andalusian Development Agents”. In the mentioned research,
we analyse the trafficking in persons for the purpose of labour exploitation (labour
trafficking) and labour exploitation in the rural context of Andalusia. For this,
the research focuses on three (3) provinces of Andalusia in which the fieldwork is
carried out in rural areas of the provinces of Almeria, Seville and Huelva. For that
purpose, this study will be structured in four sections: first, the realisation of a
conceptual introduction on “labour trafficking”, its connection with contemporary
forms of slavery and exposure of the factors that favour the development of this
phenomenon in the Andalusian context; second, presentation of the partial data that
allow us to make a localised diagnosis through the contextual approach of labour
exploitation and labour trafficking in Andalusia; third, analysis of the results; and
fourth, conclusions on the confrontation with the labour treatment in Spain.

Keywords: trafficking in human beings, labour trafficking, labour exploitation,
key actors, development and mobility, human rights

1. Introduction

The internationally accepted definition of human trafficking [HT] or trafficking
in persons is recent (established in 2000), wide (it does not bind the behaviours
which define it) and complex (it involves a process made up of three stages: an
action that has coercive, violent or fraudulent means that ultimately results in
exploitation). Based on this, HT is observed to be an action which involves the

! The concept of Human Trafficking is defined in Protocol to Prevent, Suppress and Punish Trafficking
in Persons Especially Women and Children, supplementing the United Nations Convention against
Transnational Organised Crime, adopted and opened for signature, ratification and accession by
General Assembly Resolution 55/25 of 15 November 2000 (Palermo Protocol). In its Article 3° decreed
(a) ‘Trafficking in persons’ shall mean the recruitment, transportation, transfer, harbouring or receipt
of persons, by means of the threat or use of force or other forms of coercion, of abduction, of fraud, of
deception, of the abuse of power or of a position of vulnerability or of the giving or receiving of pay-
ments or benefits to achieve the consent of a person having control over another person, for the purpose
of exploitation. Exploitation shall include, at a minimum, the exploitation of the prostitution of others
or other forms of sexual exploitation, forced labour or services, slavery or practices similar to slavery,
servitude or the removal of organs”.
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movement of persons (transfer, reception, accommodation, etc.) by coercive,
violent or fraudulent means, with the intention of directly or indirectly exploiting
them [1]. The movement generally occurs within a migratory context, either regular
or irregular. This can lead to confusion with other legal categories, such as illegal
migration, trafficking in persons or international asylum.’

As previously mentioned, the definition of HT provided by the Palermo Protocol
contains three base elements: an action, the means and a purpose of exploitation.
These elements are all interrelated. Therefore, we start with a definition of HT
that does not describe one solitary act with a specific result but rather an entire
process of capture, transport and control, which can be organised in multiple ways
and involve a range of different actions and results ([2], p. 11). In its entirety, the
definition specifies that the process begins with a specific action of a trafficker who
utilises deceptive means to take advantage of a situation of vulnerability originated
in a context of personal insecurity. These two initial actions ultimately determine
the process of exploitation. The human being is reified, and their rights to not be
enslaved are violated, as well as their rights against inhuman and degrading treat-
ment. This reinforces the threatening situation to a person’ security and generates
vulnerability.

For an integral approach to HT, it is necessary to understand the systemic fac-
tors as well as the actions which lead to their causes. These are generally related to
poverty, discrimination against women and the political and institutional inability
to protect victims and persecute traffickers [1, 3]. Thus, when discussing HT, it
is important to take into consideration the complexity and the multidimensional
nature of this phenomenon. When confronting this issue, it is also essential to start
from a multidisciplinary perspective, which extends beyond the migratory problem
or unlawful activity that entails the practice of a crime or a violation of rights. It is
also important not to discount the fact that this involves a violation of rights that is
legitimised by a lack of conscience, sociocultural behaviour and lucrative economi-
cal transactions for exploitation.

From the basis of the concept of HT, we will analyse human trafficking
for labour exploitation (labour trafficking) and labour exploitation in rural
Andalusia. This will be from the context of human mobility in three provinces
of the region (Seville, Huelva and Almeria). We will present a conceptual and
contextual framework that enables the possibility of the existence of HT in
Andalusia. As well, we will propose that to eradicate this social scourge; there is a
necessity for the proactive participation of different social actors. Their assistance
will aid in tackling the inter-sectorial and multidimensional challenge that entails
human trafficking.

2. Conceptual framework about human trafficking for labour
exploitation (labour trafficking)

One of the criticisms to the Palermo Protocol is that it does not define terms
such as “exploitation”. It does not specify what “labour trafficking” is or that it is
a means in itself. The protocol alludes to “slavery, servitude and forced labour”
as being the main manifestations of this type of trafficking [1]. The above-men-
tioned behaviours point to the current internationally recognised legal concepts
that let us prosecute the labour trafficking crime. Based on this, this study

2 For more information on the relationship between trafficking in persons and migration in the context
of human mobility [1, 3].
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considers labour trafficking to be the capture of people with the purpose to
subject them to forced labour or services, servitude or a contemporary version
of slavery, by means of coercion, trickery, force, abuse of power or state

of vulnerability’.

In practice, the distinction between the concepts of forced work, slavery and
practices similar to slavery and servitude is subtle and not very helpful with respect
to human rights protection [4] §282. Based on these considerations, five character-
istics should be taken into account to determine whether a case is to be considered
as labour exploitation:

* First: Threat of physical, sexual or emotional violence. For example, in the
instance of emotional violence, this could include blackmail, reproaches
and/or insults.

* Second: Restriction of victim’s movements to a limited zone or imprisonment
in their workplace [4]§ 116-120.

* Third: Servitude due to debts or servile work [5]§ 145, retention of salary or
refusal of payment.

* Fourth: Seizure of passports and identity documents, so that the worker cannot
leave or confirm their identity and situation [4] § 93*,

* Fifth: Threat of report to authorities [6] § 281.

To evaluate the existence of labour trafficking, it is helpful to consider that an
apparent “voluntary offer” of a worker or victim can derive from manipulation and
not be based on an informed decision. Likewise, it is possible that the exploited
person is recruited willingly and that the coercive actions to maintain a person ina
state of restraint or exploitation arise afterwards.

Presently, this is one of the most common forms of labour trafficking’. It is
therefore important to name the most common types of crimes and violations of
human rights which can be sourced from the Palermo Protocol. In the European
context, these are included in the three most severe forms of labour exploitation:
slavery, servitude and forced or compulsory work®. In national legislations, labour

? This direction also directs the International Organisation for Migration [7]. Available in <http://www.
iom.int/files/live/sites/iom/files/pbn/docs/INFORME_OIM.pdf>.

* In2005, the ECHR verified the merit of the case in which the plaintiff alleges that I had her passport
withheld, worked without pay, suffered cultural, physical and mental isolation. He adds that the fact
that his situation has not been a temporary and occasional event (as generally occurs in terms of “forced
or compulsory labour”). Her freedom to come and go was limited, she was in a precarious situation and
administrative irregularity with the constant fear of being arrested and deported. Given the facts, he
adds that the situation of contemporary slavery is characterised by (a) exploitation of unpaid work by a
person, (b) status or condition of exercising control over the life of the person, (c) degree of restriction
or freedom of movement and (d) The power to freely make decisions [4] §93-96.

> According to the UNDOC report, 2016, 38% of detected cases of HT are for labour exploitation.
However, there are areas, such as Eastern Europe or Central Asia, which is the equivalent of 64% of
detected cases. In South America 29%, North America 39%, in Africa 53%, Central Europe and the South
30% two cases [8].

¢ Included in Article 5 of the European Charter of Fundamental Rights, which corresponds to Article 4

of the European Convention on Human Rights.
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exploitation is considered to be an independent crime’. A person is sanctioned

for illegally directly or indirectly obtaining unjustifiable benefits of an economic
nature or otherwise; making use of other’s labour; subjecting workers to practices
that are offensive to their dignity, for example, dangerous or unhealthy condi-
tions; where there is an evident disproportion between the amount of work
completed by workers and the amount they are paid; or when the salary is below
the legal minimum.

In the mentioned cases, the four types of labour trafficking are described:
forced labour, exhausting work day, degrading work conditions and servitude
due to debt. In the first type, forced labour occurs when a person is coerced into
exploitative work conditions, where they lack the ability to leave the workplace
either due to debts, threats or physical or psychological violence. The second,
the exhausting work day, refers to a draining job which extends beyond working
overtime. This ultimately places the physical integrity of a worker at risk as the
interval between shifts is not sufficient for the worker to rest and regain their
energy. In many cases, the weekly break is not even observed, which prevents
the worker from maintaining a social or family life. The third type, servitude
due to debt, refers to allegedly illegal debts acquired from transport, food, rent
and work tool expenses. Through this exploitative artifice, all these different
items are charged in an excessive manner and discounted from the worker’s
salary, who thus remains burdened by a fraudulent debt. This conduct, similar
to slavery, is also understood to be a form of aggravated forced labour which
involves the following four elements: (i) that “the work is voluntarily accepted,
(ii) that the value of the work is insufficient to settle the debt, (iii) that the
duration of the work is unlimited and (iv) that the nature of the service is
indefinite” (IACHR: Trabalhadoves da Fazenda Brasil Verde vs. Brasil, 2016, §
231)®. This only concerns the types of debt that are uncertain, lack a time limit
and eventually become unpayable. The fourth type, the degrading conditions’,
is defined as a set of irregular contraptions that offends their dignity and char-
acterises the precariousness of the living conditions workers are subjected to.
This includes precarious accommodation, lack of medical assistance, deplorable
food, lack of basic sanitation and drinking water™, violence and mistreatment,
as well as other aspects which curtail the worker’s freedom such as retention of
pay, geographical isolation and retention of identity documents'. Therefore,
we begin from “the interconnectedness of the practices of exploitation, namely,

7 In the Spanish case, the purpose of labour exploitation, regardless of sexual activity, must be framed
within the following modalities, as defined by article 177bis. 1, a): “the imposition of forced labour or
services, slavery or practices similar to slavery or bondage or begging” [9].

8 Seealso [4] § 82 to 149.

% In accordance of Inter-American Court of Human Rights (IACHR): [5] § 145.

0 Asruled in the judgement of the IACHR [4]: Trabalhadores da Fazenda Brasil Verde vs. Brasil: “Ao
chegar a fazenda, os trabalhadores sdo alojados em barracas cobertas de pldstico e palha, sem protegio
lateral [...] A d4gua que bebem [...] ndo é prépria para consumo humano, pois serve de local de banho e
bebedouro de animais da fazenda [...] A alimentagdo, como a carne exposta aos insetos e a intempérie
[...]” (2016, §145). See also § 160.

"' JACHR: Audiéncia Ptiblica. Trabajadoves de la Hacienda Brasil Verde vs. Brazil. Parte 2. Available
in<https://vimeo.com/156347137>. Especially the statement of the expert Raquel Dodge. See also “part 1”
where the expert Leonardo Sakamoto exposes the permissive Brazilian systemic context to this practice
and also the exposition of the perito Cesar Rodriguez Garavito on the clarification of concepts related to
the contemporary forms of slavery and forced labour. Available in <https://vimeo.com/156320295>.
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the overlapping of questions of citizenship, migratory status, precarious work
conditions and/or lack of protection at the workplace” [10]. Nonetheless, as we
said before, we do not consider them to be practices of similar nature, though
they can overlap and establish negative synergy [1]. Studies regarding labour
trafficking address five common assumptions of this crime [11]. The first is that
labour trafficking does not occur in a large scale. This is an incorrect assump-
tion, though labour trafficking is overshadowed by other types of HT, such as
sexual trafficking and exploitation'?. The second is the lack of realisation that
labour trafficking may derive from a frustrated migratory process. It can be
observed that there is no official data certifying how many people involved in
the context of human migration have possibly been dragged into labour traf-
ficking, either victims of trafficking, asylum seekers, illegal migration or forced
displacement. The third is the lack of leadership from states regarding this type
of trafficking. This generates underreporting and subsequently renders the
victims of labour trafficking invisible. The fourth is the lack of an “organised
group”™ and the “fraudulent and/or coercive means”. In the majority of cases,
the worker is indirectly contracted by an agency, to which they have been
referred by family members or directly by the employer [12]. The fifth refers

to the second constitutional element of HT, the means. In this instance, there
may be no direct threat of violence or coercion. Nevertheless, servitude, seizure
of documents, intimidation and constant threats are used which restrict the
freedom and autonomy of an individual.

“The above-mentioned specific knowledge concerning the crime’s true nature
substantiates that (i) the crime does exist and in a significant portion of the labour
market; (ii) it is not necessarily part of illegal migration, including (a) entry in a
country through legal channels, (b) victims may work legally or reside legally but
work illegally and (c) victims may also be nationals; (iii) women, men and boys
can be victims; (iv) perpetrators ave individuals as well as criminal groups; and
(v) generally move subtle means are deployed than in women trafficking for sexual
exploitation. These findings provide a true appreciation of the crime and provoke,
from this perspective, an examination of current national legislation and adjudica-
tion, as follows” [11].

2 In Voorhout’s words: “Moreover, the victims of this crime, both female and male, are to be found in
almost all sectors and industries imaginable.36 For instance: (i) domestic work, including care/nursing,
au pairs and in forced marriages working for different ‘relatives’; (ii) construction work, also renova-
tion; (iii) hospitality services, e.g. restaurants, bars, cafeterias, and night shops; (iv) agriculture and
horticulture, e.g. the fruit sector and greenhouse farming, in the Netherlands; (v) food industry work,
ranging from food processing and packaging to slaughter work; (vi) automotive and ship work, such as
professional transport by road, cabs, car washes, and work in ports; (vii) the textile industry, such as
laundry work and sorting out second-hand clothes. Some were forced to commit crimes, for instance,
shoplifting, pick-pocketing and the sale of pirate CDs and DVDs. Additionally, anecdotal information
is available on cleaning companies, private employment agencies including illegal labour subcontrac-
tors, door-to-door distribution of advertisement leaflets and exploitation of foreign football players, in
Belgium” [11].

B For example, objectives under policy subarea 1 in the evaluation of EU policies on freedom, security
and justice (COM/2006/0332 final), and point 45, under 1.3.2. on the report on the implementation of
the Hague programme for 2005 (COM/2006/0333 final) [2, 13-17].
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In Spain, the penal laws on labour trafficking also pose problems in other legal
fields, such as labour', migration and human rights.” As regards to the exploita-
tion of immigrants, their irregular situation constitutes an important risk factor for
Spain.'® In the case of Spain, the main economic sectors where labour trafficking
prevails are agriculture, forestry, fishing, hospitality and domestic work [18].

This negative synergy exists all around the world. Nevertheless, it is more com-
plex within the EU. The EU citizenship allows its residents to move freely within its
member-states [13]. Subsequently, it does not have border controls for its workers,
who enjoy standards of labour and social protection—which are based on human
rights. The starting premise is that immigration to the UE is restricted, with the aim
of protecting the area of free movement. This clashes with the paradox of labour
markets which demand more unskilled workers, to work in areas (e.g. rural) where
the local workforce is not willing to go.

Though there may seem to be an apparent difficulty, the EU has up-to-date tools
to proactively confront the problem of labour trafficking. For this to be effective at
a domestic level, regional and national tools must be harmonised for a coordinated
action that defends the rights to dignified work. Criminal investigations can be
facilitated, for example, by transnational cooperation between the joint investiga-
tion teams of the security corps and forces of member states. They can also be
assisted by the EU by virtue of Europol, the European police agency.” This can also
encompass (a) monetary investigations regarding legal entities which allow crimi-
nal earnings to be confiscated [19]* and (b) actions which are directed to criminal
organisations [20]. The combined efforts of the prosecutors and Eurojust [21] pro-
vide an effective means of combat. Both could possibly make use of Europe-wide
arrest warrants that allow judiciary authorities to execute warrants issued by other
member states against alleged traffickers". Lastly, the UE measures should also be
judged. A large assistance and protection body exists for victims, though it cannot
be considered entirely satisfactory. It appears that it prefers to carry out a criminal
investigation rather than providing effective protection for victims®. Both reasons
indicate that it is necessary to come to a uniform interpretation of the definition.

* Article 311 of the Spanish Penal Code criminalises the imposition to workers by deception or abuse
of necessity, of working conditions that harm, suppress or restrict their rights. Similarly, article 312
criminalises trafficking in illegal labour (L.O 1/2015), delves into the protection of workers’ rights and
introduces specific precautions for foreign citizens and minors (311bis). Article 177bis, expressly crimi-
nalises the recruitment, transportation, transfer or reception of national or foreign persons, through
violence, intimidation or deception, or abusing a situation of superiority, necessity or vulnerability of
the victim in order to impose forced labour or services, slavery or practices similar to slavery, servitude
or begging or sexually exploit, including pornography.

> Elarticulo 607 bis (10) del Cédigo Penal Espafiol castiga la esclavitud como un crimen de lesa humani-
dad. Este delito se castiga con pena de prisién de cuatro a ocho afios.

6 According to the report of the European Agency of Fundamental Rights: “Severe labour exploita-
tion: workers moving within or into the European Union”. Available in: http://fra.europa.eu/en/
publication/2015/severe-labour-exploitation-workers-moving-within-or-european-union.

7 Eurojust. Annual Report 2006. Eurojust and human trafficking, the state of affairs. Produced for
Eurojust, under auspices of the Dutch Desk at Eurojust Boudewijn de Jonge, October 2005, p.25.
Available in https://polis.osce.org/node/7956.

¥ However, not all EU member states have uniform sentences; see Section 4.

¥ Article 2 Council Framework Decision (2002/584/JHA, OJ L 190/1, 18.7.2002).

2 Council Framework Decision (2001/220/JHA, OJ L 82/1, 22.3.2001) and Joint Action 98/733/

JHA. Implementation by all EU member states of the COE Convention, which offers more victim and

witness protection, is recommended.
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3. Participative and collaborative methodology

This study used a plan to gather data from key public and private actors
and exploited workers, in conjunction with fieldwork. Through a contextual
approach, alocalised diagnostic study was produced, with the objective of
discovering labour exploitation and labour trafficking in Andalusia. It also aimed
to emphasise the importance of development agents®'. To prepare for this diagnos-
tic study, a work programme was designed. This programme aimed to compile,
organise and analyse the information given by stakeholders capable of detecting
and giving access to justice and assistance to victims of labour trafficking. This
programme also utilised information from other sources, such as academic studies
and non-governmental research.

3.1 Stages of the investigation

The investigation was planned to be conducted between May 2017 and
September 2019. The investigation was divided into four stages and utilised the
following methods:

1. The first stage was an office investigation which revised all available documents
for the three provinces of the region. It also examined the specific types of HT
which aimed to exploit workers. The information reviewed was sourced from
governmental bodies: trafficking unit (General Office of Prosecution); Securi-
ty Forces and Corps, Department of Migratory Policies/Labour, Women’s Insti-
tute; and non-governmental organisations from Seville, Huelva and Almeria.

2.The second stage consisted of 13 semi-structured interviews. They were
carried out with the assistance of civil workers who had an understanding of
the topic of HT for sexual exploitation but knew little of the topic of labour
trafficking. In this stage, youth workshops were also conducted across the
three provinces. During the workshops, formative and summative question-
naires were completed by 436 youths from five institutions® that participated
in these workshops.

3.The third stage was a non-participative observation. It consisted of 4 work-
shops with 11 women who had migrated to the province of Almeria.

4.The fourth stage comprised of workshops with youth from the three provinces.
In this chapter we focused on the third stage. In this step, it is being concurrently
implemented and looks to characterise and explore scenarios of labour trafficking

in rural Andalusia. This will facilitate:

a. The characterisation of scenarios that are auspicious to human trafficking with
the intent of labour exploitation

! Development agents are a relatively new profession in Spain which aims to focus and encourage
development projects in different issues.

2 The institutions that were surveyed among the young population have been the Universidad Pablo de
Olavide, Universidad de Huelva, Universidad Loyola Andalucia, and Universidad de Almeria. The course
or grade of students has been professional training courses Isbylia. Twelve different degrees: international
relations (IR), business management + IR, political science, social sciences, communication + IR, crimi-
nology, law + IR, economy +RRII, child education, social education, social integration and social work.
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b.Information of victims which could be interviewed in this investigation

c. Work with key development agents to amplify awareness and understanding of
labour trafficking and exploitation in the rural contexts of Andalusia

For this, 2 workshops have already been conducted in Almeria, where 15 migrant
women participated in 4 sessions. Similarly, 4 workshops were run in Huelva,
where 10 women participated. No workshops with potential HT victims were able to
be organised within the province of Seville as there was no possibility to access the
selected agricultural farms®.

The information was sourced in the first stage between September 2017 and
August 2018. However, preparatory work occurred in the previous months, includ-
ing gathering of bibliography, legislation and news regarding the matter. In this
stage, various institutions were contacted, and meetings took place to coordinate
and identify interviewees. The second and third stages were carried out between
March and October of 2018.

4. Preliminary fieldwork results: workshops with migrant women

Two techniques were utilised for the first and second stages. Firstly, a question-
naire was developed for institutions and civil organisations who are in contact
with the phenomenon of labour trafficking. The questionnaire aimed to evaluate
this issue and to obtain information about specific cases identified. In particular,
the behaviour and characteristics are most common to them, as well as the ser-
vices offered and the needs detected. This questionnaire was complemented with
semi-structured interviews with key actors who work in different fields to combat
trafficking. The interviews’ main objective was to evaluate how much certain
institutions know about this phenomenon. It also aimed to comprehend the vari-
ous perceptions exhibited by the participants involved in this process. Thus, public
service institutions were contacted, including police, judiciary and workplace
inspection institutions and non-government institutions such as unions, migrant
associations and civilian organisations.

In the third stage, workshops in the provinces of Huelva and Almeria were
conducted with potential victims of labour trafficking or other forms of exploita-
tion. The objective was to determine whether the migrant population working in
the agricultural fields of Almeria was susceptible to becoming victims of labour
trafficking. For these sessions, two approaches were used. On one part, a lawyer of
MZC* Almeria, accompanied by an intern student, carried out personal interviews
with each of the participants. Utilising the labour trafficking indicators dictated by
the International Labour Organization (2009)*, she extracted information regard-
ing the indicators of oppression, exploitation, resilience and vulnerability.

At the same time, as the personal interviews, a psychologist from the Almeria
organisation, and an intern student, conducted group sessions with different

» MZC has been requested to the Red Cross, an entity that enters in the rural setting in Seville, which we
could meet to raise synergies and be able to access the population of these areas, but finally there was no
response. Therefore, from MZC we have seen the possibility of covering this lack with interviews to the
different entities and institutions of the province of Seville.

** TN: Mujeres en Zona de Conflicto, NGO who works with women in conflict zones.

» Available in: http://www.ilo.org/wcmsp5/groups/public/ @ed_norm/@declaration/documents/publi-
cation/wems_10 5023.pdf.
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Figure 1.

Lagbour exploitation indicators in rural Andalusia. Based on the indicators of labour trafficking and offered by
the International Labour Organisation [http://www.ilo.org/wemsps/groups/public/@ed_norm/@declaration/
documents/publication/wcms_105023.pdf | and the workshops held with women workers, the authors have
elaborated this diagram. ANAPEC Mavroc, Moroccan institution that seeks to promote employment and skills.

activities. These included language classes, different migration projects and the
expectations and reality of living in Spain. These sessions had some limitations,
with the main one being language. None of the participants spoke Spanish.
Therefore, we had to contact Moroccan interpreters which sometimes hindered
the intervention. The second limitation that we discovered was that the women
did not trust their colleagues. Hence, we were able to obtain more precise
information from the personal fieldwork with the participants. This could then
be contrasted to, or complemented with, the information obtained in the group
sessions.

We conducted a total of 9 sessions and interviewed 11 women. According to
the workshops’ results, we make two observations which allow us to interpret the
indicators of labour trafficking and/or labour exploitation. Figure 1 illustrates these
indicators. Firstly, it can be confirmed that the profile of victims of labour traffick-
ing are women, usually in an irregular administrative situation, or that have their
permit nearly expired, married or separated, with dependent children.

Secondly, it is noted that there is a possible initial irregularity within the hir-
ing process. This is because the women (a) are not given a written contract; (b)
are not aware of how many hours they will work, how many they will be given for
rest, how they will be paid (per hour/daily/weekly/monthly) or the agreed rate for
their comépleted work; (c) are not informed of the destination where they will be
worklng ; and (d) denounce that their employer does not meet their obligation to
provide adequate accommodation. The women confirmed that they lived in over-
crowded conditions, without any running water, electricity or waste management
facilities (unhealthy conditions and lack of hygiene). Similarly, the sector fails to
give their workers access to medical services. Many of the women have no doctor
to go to. The majority of the women suffer from verbal and physical abuse from
their supervisors. There have also been reports of sexual abuse from the people in

% Segiin confirma las mujeres trabajadoras, no saben que van a Huelva, solo que van a trabajar en

Espafia.
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charge.” Similarly, two relevant clues can be added. Firstly, women have been fired
before the end of their work contract as “there was no more work”, or they have left
the workplace due to conditions they considered to be exploitative. Secondly, there
is a confirmed transit of seasonal workers from Huelva to Almeria. Nonetheless, it
is not known how the idea that work can be found in Almeria disseminates. It is not
known either how this transfer of workforce between the two regions is organised.
It is believed that the majority occurs through private taxis. In this sense, it is neces-
sary to further investigate how the information of work in Almeria circulates and
this phenomenon of using private taxis, as they are very expensive.

We cannot present the results of the study without commenting on the obstacles
we encountered during the investigation. These, in turn, have undoubtedly affected
the results of the study. It is essential to mention certain aspects as they must be
taken into consideration during the final evaluation of the study. These are related
to the very topic of analysis and the circumstances of development of the project.

The main methodological limitation of the study originates from the under-
standing and use of term “human trafficking”. This confusion of terminology is
due to the legal Spanish definition of the term as well as operational issues. The
term trafficking in persons was used in the Spanish legal framework (until 2015) to
describe a situation of human trafficking, according to the definition of interna-
tional legal instruments. This will be further analysed in a future stage of this study.
For the purpose of this publication, the internationally accepted definitions of
“human trafficking” and “trafficking in persons” were utilised, as defined in Article
3 of the Protocol to Prevent, Suppress and Punish Trafficking in Persons Especially
Women and Children and in Article 3 of the Protocol against the Smuggling of Migrants
by Land, Sea and Air, supplementing the United Nations Convention against
Transnational Organised Crime of 2000, respectively. Throughout the study, we
were able to verify that both mass media and many people who participated in
workshops or had been interviewed as representatives of the institutions fighting
against HT did not seem to have internalised these concepts. This is an important
restriction when delineating the limit between both concepts. It also limits the
demarcation of aspects that identify and characterise labour trafficking.

On the other hand, the fact that this phenomenon has not been seriously con-
sidered by institutions or society in general makes extracting further information
regarding the issue and its characteristics even more difficult. This is in spite of the
fact that there exists an increasing concern about the issue from an international
point of view. In the first place, it has been difficult to identify professionals who
are active in this field and have a significant understanding of the phenomenon.
Secondly, it has been challenging to interview an equivalent number of profes-
sionals from state-run institutions and society in general. A large percentage of the
total number of organisations contacted for this study was reluctant to participate.
This was due to the fact that many lacked specific information on the topic, did
not know about any concrete cases or had a complete dearth of knowledge of the
topic. Considering that this study deals with organisations who are in the field
of immigration or fighting against HT, the fact that they are not connecting the
violation of dignified work and the necessary interaction with the bodies of work
inspection highlight the invisibility of the phenomenon. It also highlights the

7 Se tiene la sospecha de que los “favores sexuales” son practica habitual, para la obtencién de mejoras
en las condiciones laborales o a cambio de alimentos. Asimismo, un informe independiente realizado
por la fundacién CEPAIM constata abusos laborales y sexuales en la fresa de Huelva, cf.: https://www.
elmundo.es/andalucia/2018/06/12/5bleb051e2704e461b8b460c.html; https://www.elmundo.es/andaluci
a/2019/04/22/5cbe025521efa07e488b46d3.html.
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practical difficulties for identifying and understanding the real situation of labour
trafficking in Spain.

Lastly, as HT is an incredibly complex problem about which there is little knowl-
edge”®, we have found it challenging to collect a significant amount of information
in a short time frame. Correspondingly, we have not been able to delve into the
obtained results and analyse the findings with as much detail and amplitude as pos-
sible. The gathering and sorting of information planned for the future will aid us in
progressing with the study, further boosting the results and assisting in the evalua-
tion of the proposal. As a consequence of all of this, this study should be considered
as exploratory in nature and, most of all, as a step forward in the path of identifying
the current situation of labour trafficking in Andalusia.

5. Final reflections: challenges regarding the research topic
and the path to knowledge

Taking into account that the problem of labour trafficking has been minimally
investigated, this study is merely of an exploratory nature. It has a clear disposi-
tion to approach the phenomenon of labour trafficking and exploitation in rural
Andalusia. By means of systematising, integrating and analysing available data,
this study contributes to lay the basis of understanding from the perspective of
the Andalusian reality. In general terms, the exploratory nature of this study has
permitted the elaboration of a state of this matter, starting from existing theoretical
and conceptual elements, as well as the recounts and experiences of the interviewed
persons, workshop participants and questionnaire respondents.

Additionally, we emphasise at least four obstacles encountered during the
development of this investigation. First, the information on labour traffic available
from the public administration and society in general is very limited. In this sense,
the special attention which has traditionally been applied to human trafficking for
the purpose of sexual exploitation can be one of the main reasons as to why there
is alack of acknowledgement and documentation on the topic of labour traffick-
ing. From this, we observe a second limitation, constant scarcity of information,
education and training regarding this type of human trafficking. Third, the institu-
tions that are supposedly responsible for the prevention and suppression of this
type of trafficking are still in the process of acquiring the abilities required to tackle
in future the complexity of such a crime and all its manifestations; this is because
it has recently been criminalised in the Spanish context (2015). In this sense, we
observe that one of the most noticeable voids is the lack of mainstreaming of issues
relating to labour trafficking. This has led institutions, such as the Attorney General
of Spain and the security corps and forces, to have limited competences for investi-
gating and prosecuting this crime.
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Chapter 4

Slavery and Slave Codes in
Overseas Empires

Giuseppe Patisso and Fausto Ermete Carbone

Abstract

The paper proposed aims to analyze the slavery legislation born between the
fifteenth and nineteenth centuries, the so-called Black Codes laws—enacted in all
the greatest colonial powers of the Old Continent—which regulated life and trans-
portation of slaves in the colonies. Spain, Portugal, England and France, between
the sixteenth and seventeenth centuries, created legislative codes dedicated to the
slave’s management in the colonies, which regulated all aspects of their life: from
religion to marriage, from cohabitation to imprisonment, from crimes to corporal
punishment. Particularly widespread in the Caribbean colonies of the seventeenth
century, these slave laws were soon in force in almost all American colonies of
European monarchies, forming the legal basis on which the slave societies of the
European empires were founded. In the wake of the Spanish, Portuguese, English
and French slave codes, even states that had a marginal role in the process of
overseas colonization enacted similar slave codes. It was the case, for example, of
Denmark and Sweden that in the management of some of their ultramarine posses-
sions adopted slave codes inspired by those of the greatest colonizing powers.

Keywords: overseas empires, Atlantic slavery, slave laws, colonization process,
America, Caribbean

1. Introduction

Between the fifteenth and nineteenth centuries, many European states tried to
build their own overseas empire. The political, economic, social and anthropologi-
cal implications of this long and complex process were innumerable. New lands
were discovered and colonized, new systems of government were instituted, and
new social models were created. Many of the institutions that had governed the
societies of the Old World for centuries experienced substantial transformations,
among which was slavery [1].

Before the period of European colonial expansion, it cannot be said that slavery
was an unknown phenomenon in European society [2-4]. It was, however, an
institution profoundly different from the one that gradually emerged in overseas
colonies. Slaves were mainly employed as domestic servants or as laborers in artisan
workshops, rarely as workforce in plantations or mines. The reduction to slavery,
trafficking and exploitation of slave labor were certainly widespread practices
throughout medieval Europe, but their importance—in demographic and socio-
economic terms—was marginal when compared to that which Atlantic slavery
would have.
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Before the period of European colonial expansion, in very few regions through-
out the old continent, the number of slaves exceeds 10% of the entire population.
Rarely was the employment of slaves crucial in the development of European
economy. In other words, keeping in mind the distinction drawn by Moses Finley,
we could say that medieval Europe was a mosaic of state entities classifiable as
slave-owning societies [5]. In most of these realities, as we said, the institution of
slavery was present and tolerated but not totally socially accepted. It was considered
as a practice originated and perpetuated by historical contingencies (conflicts, wars
of religion, pillages and raids), but it was in opposition to natural law and morally
deplorable. Several medieval legislative bodies defined slavery in these very terms.
In this Code, inspired by Roman law [4, 6-8], the slave was defined as “res”—an
object subject to the will of his master—but his condition was considered unjust, a
transitional phase toward the regaining of freedom. Also for this reason, many laws
dedicated to the discipline of slavery appeared as veiled with humanity and aimed
to protect the slave from masterly abuse. A clear example in this sense is represented
by the Siete partidas (1265) by Alfonso X, one of the most complete and extensive
legislative recompilations conceived in the Middle Ages.

This concept of slavery was going to be completely transformed after the first
phases of European expansion, between the fifteenth and sixteenth centuries, when
Spain and Portugal crossed the columns of Hercules and began to colonize some
islands in the Atlantic (Canary Islands, Madeira, Sdo Tomé) [9-11]. The need to
cultivate the conquered lands, together with the constant shortage of work force,
made the recourse to slave labor almost indispensable. It was in these islands that
the Atlantic plantation economy originated, an economic system that would be
adopted by the majority of the European colonies in the New World.

The lucrative speculation arising from extensive agricultural colonization
aroused the interest of nobles, bankers, investors, insurers, merchants and crafts-
men, each of whom tried to carve out his own percentage of profit. Many invested
in transport, others in the purchase of products to resale onto the European market,
and some others began to invest in finding the element without which the whole
system could hardly survive: the slaves. Within a few decades, the recruitment
and exploitation of the slave labor force became a major political and economic
question. The more the revenue from this activity increased, the more the number
of plantations increased and, consequently, the demand for slaves that was neces-
sary for cultivation. The enormous availability of latifundia in the Americas and
the growing European demand for exotic products (sugar, cocoa, coffee, tobacco,
indigo, etc.) did the rest. The Atlantic slave trade was in its germination phase, but
its profit-oriented and inhuman logic was already a reality.

With the experience gained in Madeira, Sio Tomé and the Canary Islands,
when the Europeans crossed the Atlantic Ocean and founded the first exploita-
tion colonies in America, they were well aware that the land could be a source of
income of great value, at least as much as gold, silver and gems. In fact, within a
short time after their landing in the New World, the Spanish and the Portuguese
attempted to replicate in their respective possessions the successful economic model
experimented in the islands along the west coast of Africa. As aresult, the number
of slaves, first native and then African, in the Lusitanian and Spanish colonies grew
steadily between the fifteenth and sixteenth centuries [1, 10, 12, 13].

Already during the sixteenth century, in the imperial territories of Spain and
Portugal, there were areas where slaves represented the majority of the popula-
tion. In these settlements, a small number of colonists had to control an increasing
number of enslaved people. The numerical disparity between free and subjugated
forced the former to use, more and more often, the iron fist to maintain the control
of the colonies. In such circumstances, violence and abuse were becoming a daily
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occurrence. This worsened the life of the slave, which was already a very painful
one. He worked from dawn to dusk, and his daily life was marked by the sound
of the scudiscus, which sometimes cut the air and snapped on his fatigued limbs,
tearing him apart in body and spirit. This was, in the opinion of the colonists, the
most effective way to properly exploit their land and their investments. Such harsh
conditions frequently forced the slaves to disobey their masters, by escaping or
revolting and killing their harassers [14]. The fear of the slave revolts became, in a
short time, a phobia with which the master class had to continuously live [15]. These
kinds of situations were uncommon throughout the Old Continent. The rebellions,
the runaways, and the heinous crimes committed by the slaves were rare events in
modern Europe societies.

In order to regulate this system, which aims to the brutal exploitation of the labor
force, the ancient laws on slavery—contemplated in the medieval codes—turned
out to be totally inadequate. There was then the need for more stringent provisions
to regulate a new type of slavery, which was now emerging in the Atlantic. It was
therefore in such contingencies that the need for a special legislation for slaves became
more and more evident: a codification conceived to discipline every aspect of their
existence: life, death, marriage, religion, movements, food, clothing and all the proce-
dures and practices for the regaining of freedom [16-18]. These normative bodies, also
known as Black Codes, would not be adopted exclusively in the colonial possessions of
the Iberian powers. Between the sixteenth and seventeenth centuries, when slave trade
became a global phenomenon and several European states took part in the coloniza-
tion of America and Africa, each of these states would promulgate its own slave codes.

2. New slaves, new codes: slavery legislation in the Spanish and
Portuguese empires

The Spaniards and the Portuguese were the protagonists of the first phase of the
colonization of the New World. When they arrived in America, they immediately
realized the potential of the conquered lands. The resources seemed never to end:
silver, gold, precious stones, immense latifundia. The native populations were
subdued with relative easiness, being enslaved. However, the enslavement of the
natives did not bring the desired results to the Europeans. Their frail constitution
did not make them a workforce capable of satisfying the conquerors: thousands
of them were employed in mines and plantations and soon died of hardship and
fatigue. Moreover, the Indians were particularly susceptible to the diseases brought
by the Europeans: the smallpox epidemics alone were responsible for several
hundred thousand deaths among the natives [12, 19, 20].

The high mortality rates among the Amerindians soon forced the colonists to
look for an alternative workforce. The choice fell, after some initial hesitation, on
the African slaves who had been employed with good results in the colonies that the
Spanish and the Portuguese had created in the Canaries, Madeira and Sdo Tomé.

In the Spanish Empire, the massive import of slaves from the Black Continent
began in 1518, when Charles V granted the asiento de negro to the Flemish noble-
man Laurent de Gouvenot and the Portuguese merchant Jorge de Portugal. As Elliot
wrote, the signature of these contracts implied the definitive opening of the Spanish
Empire to the Atlantic trade [21]. The possessions of the Spanish Crown were
soon filled with African slaves. In his Historia de las Indias, Bartolomé de las Casas
says that after the year 1520 in the West Indies, about 100,000 slaves landed from
the African coast, 30,000 of which landed on the island of Santo Domingo [22].
Probably the number of the imported subjects was lower than the one indicated by
the Dominican father [23], but their arrival had a significant impact on the Spanish

43



Modern Slavery and Human Trafficking

colonial society and in particular on the Dominican one. The importation of African
slave labor further worsened the already precarious living conditions on the island.
Food rations became more scarce and violence perpetrated against slaves became
more frequent. The mistreatment and harassment suffered by the latter would soon
lead them to turn against their oppressors.

Between 1519 and 1521, there were several slave revolts on Santo Domingo [13, 15].
One of these occurred in the plantations owned by Viceroy Diego Colombo, the eldest
son of the famous explorer, governor of the island. The slaves who rose on Christmas
Day 1521 committed all sorts of heinous crimes, assaulting the owners’ property and
murdering “todos los cristianos que pudiesen” [24]. The rebels were almost immedi-
ately defeated and killed by the Spanish armies, but the ferocity with which they acted
led Columbus to issue special regulations to control and discipline the black slaves
who lived in the Dominican colony.

The ordinance that he promulgated on January 6, 1522, entitled Provision del
virrey Diego Colon [23], can be considered one of the first examples of Black Code
in colonial America. In the provision, the governor paid attention to the behavior
that the slave had to adopt in the public sphere, severely punishing the delinquent
actions considered dangerous for the survival of the colony and especially the
possession of weapons, rebellion, and the runaway of slaves. In order to prevent
any further turmoil, through the ordinance the governor constituted a sort of
colonial police force that had the responsibility of constantly monitoring the slave
population. With the same aim of enhancing the effectiveness of the control and
to maintain public order, the viceroy ruled that the slaves should no longer have
the freedom to move within the colony: every movement of the slaves should be
approved, with a special permit, by the master. Very harsh were the punishments
imposed on the subjects who held weapons: depending on the degree of violation
committed, slaves could be punished by public flogging. Equally severe were the
punishments of the so-called cimarrones [25, 26], the slaves who ran away from their
master: those who refused to return to work, within a maximum of 10 or 20 days,
could also be sentenced to death by hanging (“incurra el dicho esclavo en pena de
muerte, la cual le sea dada de horca”) [23].

The Provision can, in a certain sense, be considered the archetype of all the slave
legislations that was promulgated between the sixteenth and eighteenth centuries in
the Spanish colonies. Some of the principles contained in it (the prohibition to carry
weapons, the ferocious persecution of cimarvonaje, and the establishment of police
forces to ensure the monitoring of slaves) were included in each of the subsequent
codes. For example, Las Ordenanzas pava la sujecion de los esclavos negros [27],
issued by the Cabildo of Santo Domingo on October 12, 1528, and judged by Marcos
Andrade Jaramillo the first black code in America [28], were nothing more than a
careful revision and integration of what the Viceroy Provisidn of 1522 had already
established [15, 17, 18, 29-31].

The Ordenanzas issued on Santo Domingo constituted the legal basis of the great
slave codes that appeared in Spanish America during the eighteenth century [32].
Among these, according to Manuel Lucena Salmoral, the most important were: the
Orvdenanzas dirigidas a establecer las mds proporcionadas providencias asi pava ocurrir
a la desercion de los negros esclavos como para la sujecion y asistencia de éstos, better
known as Codigo de Santo Domingo (April 25, 1768) [33]; the Codigo de legislacion
para el gobierno moral, politico y econdmico de los negros de la isla espaiiola, also known
as Cddigo Negro Carolino (December 14, 1784) [34]; and the Real Cédula Instruccion
circular sobre la educacion, trato y ocupaciones de los esclavos en todos sus dominios de
Indias e islas Filipinas (May 31, 1789) [35]. Each of the above-mentioned codes, as
Sala-Molins has well pointed out, were re-elaborations of the slave laws enacted in
the Spanish colonies between the sixteenth and seventeenth centuries [32].
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The eighteenth-century codes above mentioned, partly a result of Bourbon
reformism [36], had the objective of drawing up a slave laws apparatus that would
make it possible to improve the efficiency of the system of exploitation in the
overseas colonies, imitating what had been done by another great colonizing power:
France. The model was that of the French Black Codes promulgated in 1685 and
1724, which will be better discussed later. The eighteenth-century Iberian Codes
tried to regulate slavery by making it “more human” and acceptable: the sovereignty
of the master over the slave was largely limited and placed under the supervision of
colonial and metropolitan governing bodies. The draconian punishments imparted
to the slave were moderated, and some rights were granted to them (they had to be
dressed, fed, and educated to the precepts of the Catholic religion and they could
denounce any abuses suffered). The enactment of such measures provoked real
upheavals in the colonial ruling classes: in the view of the slave owners, grant rights
to the slaves could be very dangerous and could led to the destruction of the estab-
lished system of exploitation, based essentially upon the abuse and social alienation
of slave workforce [18, 20, 31, 37, 38].

An exception to this general trend is the Cddigo de Luisiana (1769) [39], issued
by the Spanish Governor Alejandro O’Reilly after the sale of the colony from France
to Spain, which took place with the secret Treaty of Fontainebleau (1762). The
text was essentially identical to the French Black Code issued in Louisiana in 1724.
O’Reilly decided to adopt this code because it was considered more efficient than
the Spanish one, in terms of perpetuation of the slave system born in the former
French colony. During his mandate, the governor decided to include only few
measures to implement the old code, one of which concerned the right granted
to slaves to buy their freedom, the so-called derecho de coartacion, which was not
contemplated in the 1724 Code Noir [40-42]. This concession alarmed the colonial
ruling class, which tried in every way to obtain the revocation of this privilege. The
protests, raised by the owners of the plantations, led to a new reformulation of the
slave legislation in the colony. In 1777, King Charles III, who was quite disappointed
by the discontent of the slave masters, agreed that the laws on slavery should be
rewritten. Hence, the King charged the Governor Bernardo de Galvez to proceed
with the drafting of a new code. Gilvez commissioned Francisco Maria de Reggio
and Joseph Ducros, both high-ranking officials of the New Orleans Cabildo and
owners of large plantations within the colony, to draw up the legislative body. After
a few months of study and research, the two officials presented to the Cabildo a text
entitled Code noir ou Loi municipale, servant de réglement pour le gouvernement ¢
Padministration de la justice, police, discipline €% le commerce des esclaves négres, dans
la province de la Louisianne [43]. In this text, de Reggio and Ducros affirmed the
need to leave all questions concerning the management of slaves to the will of the
master. In order to protect the interests of the ruling class, the code legitimized all
sorts of abuses and oppressions: the master could torture, humiliate and hunger his
slaves without suffering any consequences in the courts of law. In other words, the
master’s will was above the law [44].

The precepts contained in the Code noir ou Loi municipale represented a fun-
damental legal source for all the other slave laws that were adopted in Louisiana
between the eighteenth and nineteenth centuries. When this possession was
acquired by the United States, in fact, the regulations of de Reggio and Ducros,
together with the 1724 Code Noir, were the models for the first United States Black
Codes issued in the colony [45]. Even in this, the ruling class had a sort of “absolute
power” over the slave workforce.

The question of the master’s sovereignty is an important element to keep in
mind in order to understand the phenomenon of slave legislation in European
colonial possessions. Even if in some cases the authorities tried to interfere with
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the authority of the dominus, to moderate the mistreatment and to make the slave’s
condition more acceptable, the master’s will remains the only true code actually in
force. Within his plantations, in his farms, the slave owner had no superior author-
ity. The experience of slavery in the ultramarine empires was therefore, according
to the contexts examined, even significantly harder than the one prescribed and
contemplated by the law. Any slave owner, facing the possibility of losing his/her
life or seeing his/her interests being severely damaged, would have no hesitation
in violating or circumventing the existing laws. Although this fact was well known
to colonial and metropolitan administrations, none of the states that took part in
the colonial expansion renounced to the attempt to regulate the newborn overseas
slave societies.

When the slave trade, between the sixteenth and seventeenth centuries, became
a global phenomenon, almost all states with colonies in the New World adopted
slave codes. Several of these were inspired by those already enacted in Spanish pos-
sessions during the sixteenth century. Portugal, for instance, during the period in
which the Portuguese and Spanish crowns were united (1580-1640), adopted Spain
laws into its own legislation [45].

The Ordenagoes Filipinas [46], promulgated by Philip I in 1603, were the most
important demonstration of the process described above. This body of laws is
the most organic and structured example of the slave code in force in Portuguese
possessions until the nineteenth century. In Brazil, where the use of slave labor was
fundamental for the maintenance of the colony, the code remained in force until
1822, when the Brazilian possession gained independence from the mother country.
Even after independence, many of the precepts contained in the Philippine corpus
continued to represent the legal basis for regulating the relations between slave and
master within the country, at least until 1888, when the slave system was defini-
tively abolished [46, 47].

The principles on slavery stated in the Philippine ordinances were very similar to
those contained in the Spanish Codes issued between the sixteenth and seventeenth
centuries: there were numerous articles aiming at sanctioning the prohibition of
the possession of weapons, the restrictions on freedom of movement and, more
generally, the absolute social alienation of the slave. In exchange of the full control
on his own workforce, the Philippine ordinances required from the master a certain
moderation in his behavior: he should not punish the slave in an unmotivated way,
and he should not either torture or physically abuse him. Even if in the Code the
slave was not considered as a human being but as a good, and as such had to be
inventoried, the Ordenagoes Filipinas tried to preserve his safety, by limiting the vio-
lence that he was often forced to suffer. Such conduct may perhaps have been useful
in avoiding the outbreak of riots and unrest, but it was more likely to be conceived
as a way to impose a limit on the sovereignty of the ruling class: through the law the
state and its organs had to supervise and stop episodes of uncontrolled violence.

These attempts to delimit the power of the masters had very little impact on

overseas slave societies. As Batista and Zaffaroni wrote, reflecting on the Brazilian
colonial reality, at a local level, there was a sort of “poder punitivo doméstico”
[48, 49], essentially based upon the master’s arbitrariness. Batista and Zaffaroni’s
consideration can be judged suitable not only for Brazil but also for all Lusitanian
domains and, more generally, for all European ultramarine possessions where an
economic system based upon the exploitation of slavery was created.

This failure to delimit the master’s arbitrariness had repercussions on the real
effectiveness of the slave laws, which were—according to necessity—ignored,
reinterpreted or deceived. For this reason, for example, the authorities—both
metropolitan and colonial—were often forced to reaffirm, remodel and strengthen
through specific measures some precepts that had already been widely stated in the
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issued Codes. Regarding the Portuguese colonial experience, this operation was car-
ried out through the so-called Legislacdo Extravagante, that is, series of ordinances,
provisions and decrees enacted in order to intervene on particular issues that arose
in a particular possession [46, 50, 51].

The provisions on slavery contained in the Legislagdo Extravagante tried to
intervene on the most disparate aspects of the slave’s life: from his treatment to his
nourishment, from his transport to his employment within the colonial realities.
Reading these ordinances, it is easy to understand how almost all the royal laws or
provisions, promulgated with the intention of restraining abuse, did not find any
acceptance in the daily life of colonial life. Merely as an example, we can mention
the royal provisions issued by Afonso VI (September 23, 1664) [52] and Pedro II
(March 18, 1684) [53] in order to regulate the transport of slaves taken from the
African coasts. In these documents, attention was paid to the measures to be taken
in order to ensure that navigation was not fatal for the slaves on board; in particular,
the sovereigns established the minimum quantities of water and food that should be
available on the slave ships in order to avoid the numerous deaths—due to hunger
and dehydration—that sadly characterized the so-called middle passage. The royal
prescriptions, as already mentioned, had a very modest impact on what were the
behaviors of the Portuguese slave traders. Indeed, between the seventeenth and
eighteenth centuries, due to the growing demand for workforce from the New
World, the number of slaves deported increased significantly and the conditions in
which they were transported worsened. Despite the provisions, it rarely happened
that more than two-thirds of the slaves loaded on the slave ships could see the
colony of destination. Many of these deaths, recorded during the crossing, contin-
ued to be attributable to a lack of water [54, 55].

What was said about the measures concerning the slave trade and transport can
be extended to any other aspect that the slave legislation tried to regulate. Although
the Philippine ordinances and the instructions given through the Legislagdo
Extravagante categorically prohibited harassment and abuse, even in the nineteenth
century (in the wake of the abolitionist era), the colonial ruling class continued
to torture, mutilate, brand and whip its slaves even for apparently futile reasons,
acting in total impunity [56].

3. The slave codes in British and French ultramarine possessions

Also other states that were involved in the colonization adopted, as anticipated,
special codes for slavery. At first, this need became particularly urgent in the
Caribbean colonies owned by England and France, where the sugar revolution—
which took place in the mid-seventeenth century—brought a significant increase of
the number of slaves deported in these domains [18, 57-59].

Regarding the British colonial experience, the creation of a large system of
sugarcane plantations proved to be crucial for the emanation of the first exemplars
of Black Codes [57]. The circumstances in which English colonial authorities
enacted the Act for the better ovdering and governing of Negroes (1661) [60, 61], better
known in historiography as Barbadian Code or Barbados Slave Code, are indicative
in this sense.

When the colonization of Barbados began in the second decade of the seven-
teenth century, the economic system of the estate was based upon the cultivation
and commercialization of tobacco, trying to emulate the economic model born in
Virginia. In these early stages, the core of the workforce on the island was made
up of indentured workers who were mainly recruited from the mother country
[61]. However, this plan of development failed to produce the expected results.
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The tobacco produced in Barbados could not compete in price and quality with the
abundant Virginian production that already at the end of the 1630s had exhausted
the demand of the London markets.

In these conditions, a large part of the plantations on the Caribbean island were
then converted to cotton and indigo but without obtaining better results [62]. In
order to overcome a growing economic recession, several landowners in Barbados
then decided to experiment the extensive culture of sugarcane. As the cultivation
of sugarcane spread over the island, white workers were more frequently replaced
by African slaves, considered more suitable to support the hard work necessary to
exploit the “white gold” plantations. The censuses of Barbados in the 1650s were the
last in which the white population was larger than the black population. Between
1652 and 1661, when the number of black slaves grew significantly within the
colony, the African subjugates began to be perceived as a threat by the governing
bodies of the island: because of the harsh conditions in which they lived, riots and
disorders were feared. The creation of special rules for slavery, designed with the
aim of maintaining public order in the colony, became a necessity at this point [61].
It was for these reasons that the Barbadian Code was created [63]. In the preamble
of the Code, this latter need was clearly expressed by the legislators.

The authors of the legislative body pointed out that the various colonial govern-
ments that followed over the years had produced some good laws on slavery, but
these regulations proved to be incomplete and incapable to deal with the new social
conditions of the island. The ancient laws could not be applied to Atlantic slavery.

Like the other states that have been mentioned until now, England, at the time
of the establishment of its ultramarine possessions, did not have a legal tradition
in slave legislation. Notwithstanding this, the English who established in the first
Atlantic colonies had within their legal background some jurisprudential categories
that allowed them to organize the slave institution. Among these categories was
the principle of absolute property. According to the Common Law, for the English
colonizers, the slave was, to all intents and purposes, a patrimonial property and
therefore could be used by their master as he or she wished [64-66].

The classification of the slave as a patrimonial good was in fact sanctioned in the
first lines of the preamble of the Barbadian Code together with the desire to protect,
as property, the work force from any violence committed by its owners (“protect
them as we do many other goods and chattels”) [61]. Beyond the statements in
the prolog, the Barbadian Code was a very rigorous slave code, which was not
intended to protect slave labor. It focused, instead, on the punishment of the slaves,
considered as a threat for the safety of the white population of the island. Reading
the articles of the Code emerges that the British colonists considered the Africans
as barbaric people (“brutish”) [61]. “The barbarism of Africans”—as Rugemer
stated—“precluded them from the possession of rights as the English understood
them. Unlike contemporaneous Spanish American and Brazilian legislation based
on the medieval Siete Partidas, or the French Code Noir that would follow in 1680,
the 1661 Slave Act did not attribute any positive rights to slaves whatsoever” [64].

In short, the regulation of 1661 sanctioned almost all the prohibitions already
present in the slave legislation discussed until now (prohibition to carry weapons,
restrictions regarding the freedom of movement, etc.). However, unlike many of
the slave codes promulgated by the other European powers, it did not provide any
measure for the possible integration of the subjects within the society. There was
alack of clear regulations on slave liberation and religious life. With the excep-
tion of the master’s obligation to provide clothing to the slaves at least once a year,
some of the fundamental rights of the slave that were recognized, at least formally,
in the Spanish Ordenanzas and, as we will see, in the 1685 French Code Noir were
not enshrined in the 1661 text: that is to say, the right to be freed and to be fed.
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What emerged from the articles of the Barbadian Code was, in conclusion, a system
of regulation of slavery designed to control the entire workforce, built on the con-
viction that primitives and barbarian Africans were naturally destined to be slaves
because of their inferiority from a cultural and racial point of view.

The political and economic model established on Barbados was very successful,
and the profits made from the sugar trade during the seventeenth century were
enormous [67]. In part, this exploit was attributed to the effectiveness of the slave
legislation in force on the island [65, 66]. As a result, the Barbadian Code was rap-
idly exported both to the other colonies owned by the British in the Caribbean and
to those located in North America. The principles in this statute, a bit like the provi-
sion of Columbus in the Spanish domains, will be a fundamental reference for every
slave code born in the colonies of England and in the United States [65, 68, 69].

More than 20 years after the promulgation of the Barbadian Code, one of the
best-known and most studied slave codes, the so-called Code noir Louis was issued
in France (1685) [70]. The legislative body was drawn up at the behest of King Louis
XIV and Jean-Baptiste Colbert, minister of the King of France and strong supporter
of the importance of the colonies as an economic resource for continental France.
In order to fully exploit the potentialities of the conquered territories, both the sov-
ereign and the minister considered it fundamental to rationalize the employment
of the slave workforce. That rationalization was crucial to support the economic
system of some of the richest and most productive colonies of the French Empire.
The creation of a regulation that intervened in an exhaustive way on these aspects
became soon a diriment political issue [16, 70, 71]. The complex and articulated
slave code issued in 1685 was the result of this no longer delayable necessity. Its 60
articles examined in depth all practical aspects of the slave’ life within the colonies:
from religion to marriage, from concubinage to imprisonment, from crimes to
corporal punishment and pecuniary sanctions, and even the ways in which the slave
achieved freedom.

Most of its provisions focused, as in the other examples of slave codes already
mentioned, on questions of public order. To ensure security, the Louis regula-
tion roughly imposed the well-known bans on the possession of weapons and on
freedom of movement, which had already been widely discussed. Although punish-
ments and deprivations are a fundamental part of the legislative body, this seems to
open—more than other previous and contemporary exemplars—to the integration
of African slaves in the French colonial society. The baptism and conversion of
slaves to Catholicism, their participation in religious celebrations and their absten-
tion from work on feast days were all measures conceived, maybe, with the inten-
tion of building a more cohesive and less conflictual colonial community.

One of the most innovative aspects of the Code was undoubtedly the various
regulations protecting the slave workforce. The legislator seemed to have a clear idea
of the poor condition in which the slaves lived: submitted to the master’s will, they
could be killed, tortured or left to die of hunger and thirst. Being aware of what
was happening in the colonies, the editors of the Edict tried to impose a limit on the
authority of the masters, by placing it under the control of the state. For the Code,
slaves were movable good, an extension of the legal personality of its owner, but the
supreme government over them was a prerogative of the state authority.

The Louis regulations also contain provisions obliging the master to provide
food and clothing for his slave workforce. By imposing such obligation, the legisla-
tors believed to reduce the percentage of slaves who die for hunger or who escape
because of the lack of supplies.

Many of the measures enshrined in the 1685 Code Noir, like that issued in other
slave code already mentioned, remained almost a dead letter. The paternalistic
view of slavery that characterized several of its dispositions never rooted in French
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ultramarine possessions. The concessions made by the Code to slaves were consid-
ered by the ruling class to be too damaging for their own interests.

The reasons behind the non-application of many of the precepts contained in
the Edict were not only economic. There were also racial prejudices: the conviction
that blacks were inferior to whites was quite widespread in the colonies. There is
no law that had the power to change that belief [72]. Hence, despite the expressed
prohibition imposed by the royal legislation, the slaves continued to be mutilated,
massacred, killed or left to starve. Their lives in the colonies continued for many
decades to be marked by abuse and masterly arbitrariness, most frequently in
the substantial indifference of the authorities. This situation will not change in a
tangible way until the great revolution of Haiti [73, 74].

Despite resistance displayed by the ruling class and its limited application, the
Code was nevertheless a fundamental model for all the French slave legislation
enacted between the seventeenth and eighteenth centuries. Although it was cre-
ated to regulate slavery in the Caribbean possessions of France, the Code noir Louis
became the main legal reference in the field of slavery also in other French domains,
in North America (Louisiana) and in Africa (Mascarene), where the plantation
economy was experimented. In these colonies, the precepts of the regulation issued
in 1685 continued to exert their influence even when specific legislative bodies
were promulgated for each of these colonial realities. The Codes issued in Louisiana
(1724) and in the Mascarene Islands (1723) were, in fact, nothing more than a
revision, or rather an adaptation to the characteristics of each colony, of the famous
Code Noir promulgated at the end of the seventeenth century [75].

4. The slave codes in Denmark and Sweden

When the colonization process undertaken by European states was on the edge
and involved a great number of actors, it was a common belief that adopting special
slave codes would help to have more control over possessions, avoiding revolts
in them. The prescriptions of the Codes, in the eyes of the colonial administra-
tors, were useful to reduce the conflict between the slaves and the masters. At
the same time, slave laws linked the slave to his condition of slavery almost in an
inextricable way.

These provisions aimed to preserve public order, and therefore the system of
exploitation built by the colonists, not only by disposing the deprivations of the lib-
erties of enslaved individuals but also by justifying these deprivations on the pretext
of the ethnic and cultural inferiority of the slaves. The clear purpose of the Codes
was to protect small white communities from possible assaults by black multitudes.
However, in order to do this, it was not enough to prohibit the use of weapons, but
it was necessary to instill the principle of superiority of the white race. The whites
were to be considered by Africans as untouchable individuals whose bodies and
physical integrity could not be violated by a black hand. For this reason, in many
Codes, even the intention to strike a white man could be punished severely. For the
same reason, unions or marriages between whites and blacks, when not expressly
forbidden, were seen as a contamination, a sort of perversion of the natural order of
things [75].

The provisions concerning the physical protection of whites were often accom-
panied by precepts that tended to discourage or prohibit manifestations of the slave
culture. Religious rites, dances and African customs were considered dangerous in
the Codes, because they could upset white people and be a bond between the ranks
of slaves present in the colonies. The subjugated could not have their own culture
because it constituted a manifestation of human nature and the slaves were not
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considered men. Their role was to work, to serve the master and to submissively
follow his orders. He existed in function of his master and for nothing else.

These were the key concepts that were laid down in all the major slave codes
issued in the overseas colonies during the seventeenth century. These legal precepts
were considered as the substratum necessary to ensure the functioning of an exploi-
tation colony. Whatever was the size of its slave population, a slave society had to
have laws that specifically dealt with slavery. This may help to understand why the
instrument of the slave code was adopted even in small realities and by states that
played a very marginal role in the process of colonization of the Americas.

Denmark, for example, after taking possession of the Virgin Islands (between
the end of the seventeenth century and the beginning of the eighteenth), adopted
the so-called Gardelin Code (1733) in its colonies. The legal text, named after its
editor—Philip Gardelin, governor of the island of Saint-Thomas—was one of the
most rigid slave codes in the European colonial panorama [76]. With its adoption,
the Danish administrators hoped to keep under control the huge mass of slaves
employed in the sugarcane plantations born in their domains. However, as the slave
revolt on Saint-John (1733) demonstrated, deprivation and oppression were not
always a valid solution to the problems of public order within the colonies.

Sweden too, in the colony of Saint-Barthélemy—bought by the French at the
end of the eighteenth century in exchange of some commercial privileges in the
port of Gothenburg—adopted its own slave code: the Code von Rosenstein (1787).
Like the Danish one, the Swedish text was thus named because of its editor, Pehr
Herman Von Rosenstein, governor of the island from 1787 to 1790 [76]. It was a code
inspired by French slave legislation, in particular by an ordinance on the treatment
of slaves issued in Martinique in 1783. The legislative body was a kind of summary
in which the tradition of European Slave laws was collected. In the norms estab-
lished by Rosenstein, the African slaves were considered as treacherous and evil, not
deserving to be considered human. They were not allowed to gather, to profess their
beliefs, or even to ride a horse. The normative text configured itself as an instru-
ment for the control of the entire black population: in fact, numerous articles were
dedicated exclusively to the regulation of the life of the freed slaves. It was in this
regard that we noted the only real innovation of the von Rosenstein Code compared
to the French legislation to which, as we said, it is inspired.

5. Conclusions

The political and economic reasons that led to the creation of the slave codes
are very clear. They were considered necessary to maintain public order in the
colonies, avoiding the outbreak of riots and thus allowing the slave exploitation
system to function more efficiently. In order to achieve these objectives, the codes
could provide both strictly punitive rules, designed to create terror in the slave
labor force, and paternalistic rules, designed to make the bitter life of the slave more
bearable. The last-mentioned rules, however, should not be understood as a partial
recognition of the slave’s rights: they represented only concessions made in order to
prevent the inevitable outbreak of riots and unrest. In fact, very few masters were
tried for breaking the rules laid down in the codes: the mistreatment and abuse
committed against slaves remained a constant and the authorities did not show a
marked perseverance in prosecuting these crimes. This indicates that, apart from
formal recognition, the rights granted to slaves, except in rare cases, remained a
political expedient rather than a reality. The aforementioned helps to understand
why in the colonial daily life many of the prescriptions contained in the codes
remained substantially inapplicable. The ruling class often judged the norms of the
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codes to be too permissive and paternalistic: they appreciated their punitive and
persecutory measures, circumventing most of the laws that attempted to limit their
sovereignty. Analyzing all these elements, it seems evident that the impact of slave
codification on the administration of slave workforce was relatively marginal: the
will of the master remained the only true law to which slaves should have obeyed.
No law, in fact, would have succeeded in undermining, containing or reducing the
master’s sovereignty. But the codes were not only a political instrument but also a
cultural product of the slave society and are important because by studying them
it is possible to analyze the characteristics of the discriminatory and segregationist
system constituted in the European colonies of exploitation. One of the fundamen-
tal tasks of the codes was to try to eternalize the existing slave system, not only from
an administrative and legal point of view but also from a cultural and moral point
of view. It was above all in this latter perspective that the impact of the codes was
significant: not only did the slave codes try to discipline the many aspects of the
life of the slaves in the colonies but also contributed to further dehumanizing the
African workforce. The whips, the mutilations and the draconian punitions con-
tributed to invalidating in some way all the regulatory instruments that the same
codes provided for the slave’s protection. Slaves had no human dignity according to
the law and therefore, in the eyes of the landowner class—who was already not very
disposed to tolerate external intrusions—they did not deserve to be safeguarded.
While the application of the codes was therefore sporadic and arbitrary, much
more important was the cultural impact that the slavery laws had on the societies
in which they were adopted. This impact conditioned the perception of the slave
institution and became the foundation of the European exploitation colonies. The
idea of slave as a factor of production, as an object, is deeply rooted in all the societ-
ies that adopted slave legislation. That is why the idea of the slave (and the African
slave in particular) as an inferior human being resisted even after slavery was
abolished. From this point of view, the slave legislation has certainly achieved one
of the objectives it aimed to pursue: the perpetuation of the economic and cultural
patterns that lie behind the slave system.
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Chapter 5

Tratfickers: Are They Business
People, Psychopaths or Both?

Jennifer Okeke, Mel Duffy and Rosaleen McElvaney

Abstract

Human trafficking has become a very contentious issue, constituting one of the
most grievous human rights violations and most lucrative activities for criminal
gangs and individuals. The selling and buying of human beings as a commodity
has become so profitable and the industry so big that armed groups and terrorist
organisations are turning to trafficking in people as a source of income to fund their
organisations. Traffickers motivated by profit take advantage of vulnerable indi-
viduals, ignoring the consequences of their actions on those lives. The trafficker’s
apparent lack of empathy or guilt and the ability to shut the self off from the impact
of their actions is not unlike some of the noted characteristics of a psychopath. This
chapter reviews published literature on trafficking and discusses whether there are
psychopathic tendencies among traffickers or if they are primarily motivated by
profit alone.

Keywords: traffickers, victims, human trafficking, profit, psychopaths

1. Introduction

Trafficking in persons is a grave violation of human rights that affects every
country in the world [1] It is a serious crime with significantly higher numbers of
victims than are represented in official data and involves the buying and selling of
girls, women, boys and men for economic gain with harmful costs for the individu-
als, the economy and society [2]. Measuring human trafficking is challenging.
Progress has been made in the collection and provision of information on the char-
acteristics of the victims. A further challenge is gaining an adequate understanding
of the traffickers. This is essential given the increasing numbers of traffickers enter-
ing into the business [3]. Traffickers are sometimes written off, rather simplistically,
as psychopaths [4], yet our increased knowledge of the business of trafficking, in
particular, the profitability of such a business, suggests a more complex picture.
This chapter explores the economics of the business of trafficking in human beings,
by looking at recent statistics on prevalence of trafficking, the rewards that some
have argued is the primary motivational factor for individuals and organisations
and the place of the traffickers in the demand and supply chain. The chapter also
explores the profile of the traffickers and the commonalities highlighted in the
literature between traffickers and psychopaths, raising the question as to whether
trafficking is motivated by profit or a consequence of psychopathic behaviour.
Research in this area is limited, and it is difficult to reach clear conclusions, given
the diversity inherent in trafficking and those who traffic. However, given the
significant impact of trafficking on individuals who have been trafficked, their
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families and wider society, an understanding of traffickers is important to include
in efforts to prevent this crime in the future.

2. Prevalence of trafficking

Modern-day slavery continues to grow and enslave people around the world.
Human trafficking involves various forms of exploitation which can be wide-
spread in different sectors [5] The International Labour Organisation (ILO) has,
since 2005, classified forced labour into three main categories: (1) forced labour
imposed by the state, which includes every type of job exacted by public authorities,
paramilitary or military organisations, forced prison labour and mandatory par-
ticipation in general work; (2) forced labour imposed by private agents for sexual
exploitation, including all types of sexual activities; and (3) forced labour imposed
by private agents for labour exploitation, covering forced domestic labour, bonded
labour, forced labour of migrants in various economic sectors and forced begging
for gangs [6]. As of 2014, over 21 million men, women and children were estimated
to be trapped in forced labour, debt bondage, trafficking or working in a slave-like
state [7]. By 2016, an estimated 40.3 million people were described as trapped in
modern-day slavery, implying that on any given day there were an estimated 40
million people forced to work against their will or to live in a forced marriage, with
girls and women disproportionately affected [8]. This report revealed that women
and girls constituted 99% of victims of forced labour for commercial sex, 58%
in other forms of exploitation and in the past 5 years, some form of modern-day
slavery had been experienced by an estimated 89 million people.

Despite the improved and updated methods being used to estimate the number
of those trapped in one or other form of modern-day slavery, it may never be
possible to get an accurate measure of prevalence due to the clandestine nature of
the industry. For example, there are no data available on the numbers of migrant
children trafficked from countries such as Pakistan, Bangladesh, and some East
African Countries to Gulf state, such as the United Arab Emirates and sold to
wealthy sheikhs as camel jockeys [9]. In 2005, the United Arab Emirate banned
under 18 s from being used as jockeys in camel racing, a favourite sport in the Gulf
region. The ban was as a result of pressure from human rights campaigners and the
international community due to the severe injuries, trauma and sometimes death
suffered by the young riders, who have either been bought or kidnapped from their
country of origin. However, Anti-slavery International released photo evidence that
suggests that children as young as 10 years continued to be used to race camels after
the ban [10]. Neither is there accurate data on organ trafficking, a form of traf-
ficking found mostly in Northern African, Central and Southern-Eastern Europe,
and Eastern Europe despite the estimate of the United Nations Office of Drug and
Crime (UNODC) that up to 10% of all liver and kidney transplants are carried out
with unlawfully obtained organs [1].

The report from the UNODC observes that despite the trend analysis suggesting
a global increase in trafficking convictions as a result of enhanced anti-trafficking
measures, there are still “vast areas of impunity” ([1], p. 23). Conviction rates in
Central Asia and some parts of Europe fell by 25% in comparison to the previous
past 5 years despite the increase in the detection of victims. Kevin Bales, a professor
of contemporary slavery in Nottingham University asserts that the fall in conviction
rates in Europe results either from more stringent border controls across Europe or
from an inability to recognise victims of abuse. Individuals who might have been
identified as the victim of a crime in the past in most western European countries are
now being treated as illegal migrants and not as victims, and are often deported [11].
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According to the UNODC report, there are difficulties with relying on convic-
tion data to establish prevalence rates. The Caribbean, Central America, North
America, Central and South-Eastern Europe did not convict as many as traffickers
as countries in Central Asia, East Europe, Western and South Europe, despite an
increase in the detection of victims in the former regions. Similarly, in some regions
such as Africa and the Middle East, convictions remain very low in spite of the rise
in the detection of victims. Thus the trafficking business in Africa and the Middle
East remains an almost risk-free enterprise for traffickers [1].

3. Profile of traffickers

Human trafficking is, without doubt, a complex and complicated phenomenon.
To help understand it better, one needs to examine the perpetrators, those who
engage in the trafficking of vulnerable individuals, their motives, their citizen-
ship and the structures of the trafficking business. Information on the gender of
suspected, arrested and convicted offenders in human trafficking indicate that the
majority were men [12]. A study of 64 countries carried out by the United Nations
Global Plan Action to Combat Trafficking in Persons during the years 2010-2012
highlighted the importance of citizenship and gender, particularly in cross-border
trafficking, suggesting that there is often a citizenship connection between traffick-
ers and victims [13]. An earlier report from UNODC also stated that most perpetra-
tors (6 in 10 traffickers) were citizens of the countries where they were convicted,
suggesting that victims are acquired and sold to criminal networks in destination
countries by the local criminals [14]. The TIP study demonstrated that in spite of
high international mobility, people still operated mainly from within their own
countries. The report further noted how traffickers go to great lengths to gain the
trust of their victims, and local contacts are used to threaten retaliation on family
members of victims that resist [15]. Unsurprisingly, the report from the European
Union for Law Enforcement Agency (EUROPOL) also noted the high level of
foreigner involvement. Thus, traffickers are often involved in both domestic and
cross border trafficking [3].

The UNODC report suggests that the importance of trust between traffick-
ers and victims may in part be the reason for the high rate of female offenders in
human trafficking than in other crimes. For example, analysis for the number of
prosecuted traffickers carried out by the European Commission stated that 25%
of prosecuted traffickers were female while 75% were male [16]. A report from
the European Parliament noted that the rate of female traffickers within the EU
was as high as 30% and that this number was higher in specific regions like the
Eastern part of Europe where women become traffickers to escape sexual exploita-
tion themselves. The role played by Nigerian women living in Europe in a highly
structured and established system of madam criminal networks was also noted by
the report [17]. Broad’s [18] study of individuals convicted for human trafficking
offences in the United Kingdom confirmed these figures. In 71 cases, 68% of the
offenders convicted for various types of human trafficking offences were men while
32% were women. Interestingly, data from the European Union report revealed that
while 74% of suspected traffickers with EU citizenship were male, 54% of non-EU
nationals were male [2], suggesting that the prevalence of women as traffickers is
higher in non-EU citizens.

Furthermore, Broad [18] argued the importance of understanding the pathways
through which women become involved as traffickers, stating that sometimes, inti-
mate relationships between a male and female trafficker will ease the woman’s path
into offending. The previous victimisation is also a critical pathway to trafficking
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for women. To further illustrate the complexities, intricacies and power relations
between the male and female traffickers she cites an extract from her interview with
a police officer in which he described a case involving a former victim

“...was, they were a couple, shed used to work for him, but they got together, and
she was sort of promoted to look after the place when he wasn’t theve and didn’t
have to, have to have sex with clients anymore. She said that he was violent with
her and shed known (name-victim) was there against her will, but shed been too
afraid to do anything about it, afraid of [name-pl]. I don’t know whether that was
the case or not, but that was her story” (Broad [18], p. 1065)

The most recent research data collected by the European Commission show
that between 2015 and 2016, over 7500 individuals were in contact with either the
criminal justice system or police in connection with trafficking within the EU and
that 78% of these cases concerned sexual exploitation [2]. Member states with the
highest number of reported persons in contact with law enforcement in connection
with human trafficking included Romania, Germany, the Czech Republic, Bulgaria
and France [2]. The data revealed that the rate of citizenship for both EU and
non-EU states varied depending on whether suspected, prosecuted and convicted
traffickers are considered. However, over 84% of traffickers with EU citizenship
were from Romania, France, Germany, Bulgaria and Latvia (in that order) while
the top five countries of suspected traffickers with non-EU citizenship were China,
Nigeria, Turkey, Albania and Morocco.

According to UNODC, more opportunists, such as those in armed conflicts
and terrorist groups have become traffickers, taking advantage of this profit-rich
and low-risk crime to fund their cause [1]. The United Nations Security Council
Counter-Terrorism Committee Executive Director (CTED) asserted that the
Islamic State of Iraqgi and the Levant (ISIL), a terrorist organisation, is known to
openly trade and buy girls and unmarried women in slave markets. They are using
encrypted applications to circulate details of their victims, such as age and marital
status as well as photos and price of the women and girls before auctioning them off
online [19]. ISIL is not alone as other terrorist groups are turning to trafficking in
human beings, particularly women and children, to fund their organisations. The
Kurdish Worker Party, now known as the Kurdistan People’s Congress, is another
known terrorist organisation that uses trafficking in humans to financially support
its organisation [20]. Al-Qa’ida in the Islamic Maghreb (AQIM) in West and Central
Africa, Macina Liberation Front (FLM) in the centre and south of Mali [21], Boko
Haram in north-eastern Nigerian, Al-Shabaab in Somali, are also some of the ter-
rorist organisations that use one or another form of human trafficking to fund their
organisation [22].

Cooper [23] referred to individuals involved in such terrorist organisations as
psychopaths, maintaining that although the term ‘terrorist’ is not a medical diag-
nostic label, a medical approach comparable to that used in identifying psychopathy
is required to describe the different manifestations and forms of terrorists. Cooper
states that while not all psychopaths are terrorists, and not all terrorists have
psychopathic personalities, the salient points of coincidence are too striking to be
overlooked. Not everyone agrees with this. Rotman [24] has challenged the char-
acterisation of a terrorist as a psychopath, asserting that while it is undeniable that
some terrorists show traits of cold-bloodedness and insensitivity akin to specific
personality disorder diagnostic criteria, this is insufficient rationale for conclusively
diagnosing terrorists as psychopaths. Rotman warned against such labelling, argu-
ing that it can lead to legal defences or act as a mitigating factor that undermines the
criminalisation of serious human rights violations. Furthermore, others note that
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what is important is understanding the terrorist’s specific motivations, as there is
evidence to suggest that terrorists are fundamentally ordinary people motivated by
situational factors [25].

In 2017, The United Nations Security Council in resolution 2388 reiterated
its deep concern that trafficking in persons in areas affected by armed conflicts
continues to occur [26]. An intersection of various elements characterising armed
conflicts increases the risk of trafficking in humans. One common consequence of
armed conflict is the loss of the rule of law which is meant to protect and defend
people in time of peace [27]. Trafficking is part of the strategy employed by armed
groups not just to instil fear in the local population by projecting a violent image of
themselves, but also to increase their military authority and economic resources [1].
For example, the crime of human trafficking persists in Libya as different armed
groups have filled the vacuum created by civil unrest, lawlessness, and lack of
government [28]. These groups sometimes clash with each other over the control of
the business of human trafficking which is highly profitable, particularly of vulner-
able migrants en route to Europe. Migrant women, especially Sub-Saharan women
are exposed to forced prostitution and sex trafficking in brothels, particularly in
the south of Libya by these armed groups and smugglers [29]. One of such clashes
is the violent confrontation that took place in the town of Sabratha in Libya where
wealthy smugglers and militias involved in human trafficking teamed up to fight
against ISIL, whom they saw as a threat to their profitable business of human traf-
ficking [28].

Traffickers vary in how they are organised but trafficking operations gener-
ally fall within three categories. The first category may involve a loose network of
organised criminals, soloist or individual traffickers, or a highly structured interna-
tional trafficking network. Individual traffickers, also known as amateur traffickers
or soloists, are at the far end of the continuum and are involved in the recruitment,
transportation and exploitation of their victims. In the second category of traffick-
ers, there are no soloist/individual operations, instead, it is a small group of organ-
ised criminals who may be part of a small scale international trafficking or involved
in local trafficking. This category of the criminal network is highly flexible and
often comprised of friends and family members. Another form of this category may
consist of the more sophisticated and middle size group, which provides the inter-
national sex market with its victims, selling victims to brothel owners in destination
countries. These traffickers are sometimes involved in organising the rotation of
victims between towns and states. The third category is an extremely structured
criminal network that controls the entire trafficking process, from recruitment to
the exploitation and disposal of victims. Other services which they may provide
include forged documents and ensuring the continuity of relationship with corrupt
government officials [30].

4. The ‘rewards’ of human trafficking

An examination of the reward/value/and financial worth of human traffick-
ing enterprise may help our understanding of why more people are entering this
illegal business, as data from 2013 to 2014 showed a 7% increase in the number of
traffickers that entered the trafficking industry [3]. The exploitation of human
beings is profitable for criminal networks and is second only to the drugs trade as
a source of illicit profit. The ILO estimated in 2005 that the total illegal proceeds
from the trafficking of people in 2005 were $32 billion per year. As of 2012, the
profit on forced labour, including sexual exploitation, had risen to $150.2 billion
per year, with forced sexual exploitation accounting for $99 billion and labour
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exploitation 51.2 billion, making it the fastest growing generator of illicit proceeds
[8]. The highest total annual profits were in Asia and developed economies, at $51.8
billion and $46.8 billion respectively, while the regions of Africa, the Middle East,
Latin America/Caribbean, and Central/South-eastern Europe accounted $51.6
billion [22]. The report estimated that the global profit per trafficked victim varied
significantly based on the nature of the exploitation, which ranged from $21,800
yearly for sexual exploitation to $2300 for domestic labour.

Despite the lack of consensus on the estimate of persons whose organs have been
trafficked illegally, a report from the Global Financial Integrity estimated that 10%
of all transplants are carried out with organs that have been acquired unlawfully.
According to the report, 120,000 organ transplants were performed worldwide in
2014. Thus, 12,000 operations performed that year were illegal, and this estimate
comprises of only the sales of the five organs most sought after i.e., kidneys, livers,
hearts, lungs, and pancreas. The report estimates that the illegal trade conserva-
tively generates between $840 million and $1.7 billion, with the kidney as the most
frequently transplanted organ, both illegally and legally [31].

In the context of terrorism and armed conflict, both the Office of the High
Commissioner for Human Rights (OHCHR) and the Financial Task Force (FATF)
have described in detail how the Islamic State of Iraq and the Levant (ISIL) fight-
ers buy and sell Yazidi women, in slave auctions and online, for amounts ranging
from $200 to $1500 [32]. An earlier report from FATF had reported on how
internal guidance was provided to ISIL fighters on the number of slaves they were
allowed to keep and maintain, and that the soldiers were allowed to pay as low as
approximately $13 for a slave [33]. In 2016, ISIL gave the Yazidi families the choice
of paying $850,000 for the return of 200 victims kidnapped from the Yazidi
community in the town of Sinjar or for the victims to be sold in the slave auction.
Evidence suggests that in 2014 alone, ISIL earned between $35million and $45mil-
lion in payment from the Yazidi community alone [22]. The United Nations Security
Council’s report states that Mahamadou Ag Rhissa, a businessman alleged to be
involved in terrorism and human smuggling, holds women captive and allows them
to be sexually exploited until payment of between 150,000-175,000CFA Franc,
approximately $300-$350 is paid to him United Nations Security Council [34].

5. Trafficking as part of the demand and supply chain

Human Trafficking is a market that treats people like commodities through buy-
ing and selling. Demand for cheap labour and prostitution has always existed, and
while the intricate and complex link between demand and supply is undeniable,
increased wages in highly industrialised nations, specifically in the unskilled labour
market, has contributed to this growth in demand [30]. According to Taylor and
Jamieson [35], the supply of trafficked persons from specific developing countries
is a function of specific economic conditions in these countries, while the demand
for the services they are expected to give is also a function of specific social and
economic processes in the industrialised nations. This aligns with Siddharth Kara’s
analysis of sex trafficking, who explains that for market forces to create a supply
that meets a specific demand, other market forces must have generated the demand
for that particular product in the first place since an industry needs both forces to
exist [36]. Collins dictionary defines demand as to claim as a right (www.collins-
dictionary). Referencing the Nordic model on prostitution, Raymond asserts that
without male demand, the supply of women for commercial sex will decrease, as
the market cannot survive without its consumers [37]. The implication is that traf-
fickers must be sure of the profitability of the business to continue in the industry.
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Thus, the profit traffickers make from trafficking their victims must exceed the cost
of bringing these victims from the source countries [38].

Using the analogy of sex trafficking as a disease infecting humanity to illustrate
his point, Kara notes that trafficking has two components, slave trade (supply) and
slavery (demand). He asserted that an understanding of sex trafficking’s molecular
anatomy acquisition, movement and exploitation, means understanding the modus
operandi of the industry, which in turn will expose the business’s vulnerable points,
the forces of demand and the drivers of profit. He claimed that not only will the best
strategies for treating the infection (sex trafficking) be found but it will also ensure
that the long-term eradication of the condition in the “host organism”, namely eco-
nomic globalisation and poverty that gave rise to the infection in the first place, is
addressed [36]. While traditional market theories operate on the presumption that
itis a demand that creates supply, other scholars have challenged this theory, argu-
ing that constant supply of unskilled migrant workers forced or willing to provide
specific services or accept jobs can generate the demand for such services/labour
rather than vice versa [39]. To support their argument, these scholars provide the
following as an example:

“For example, in the poor and developing world, many children work as “shoeshine
boys”, whereas few do so in the affluent world. The absence of this form of child
labour in affluent countries and its presence in the poorer nations cannot be
explained through reference to different levels of absolute demand for shoe shiners’
labour. Here, as elsewhere, the velationship between supply and demand is medi-
ated by a range of economic and social factors, as well as by government policies

on employment (including child labour), immigration, education, and welfare”
([391, p. 26).

Agreeing with this argument, Aronowitz [40], posits that the availability of
certain services creates the demand for them. He argues that the market supply
of trafficked women as a result of various socioeconomic factors has generated
the demand for them and that the exploitation of these women in the destination
country should be blamed on the uneven power relations that occur in patriarchal
communities, that objectifies woman for consumption, and other factors that
disempower and marginalise. These authors concluded that demand does not just
happen, waiting to be answered and that individuals are not born needing or want-
ing particular products and services. Instead, they learn to want what is available
and seen as normal by society.

While their argument has merit and cannot be overlooked, how then can the
supply of certain services, particularly in post-conflict areas where large military
and predominantly male peacekeeping forces are sent, be explained if not that there
was a demand for that specific services? [1] Perhaps one could agree that increased
supply can lead to increased demand, but it is quite a different thing and possible
going too far to suggest that supply can create demand where no demand previously
existed.

6. Links between psychopaths and traffickers

Robert Hare has expanded the construct of psychopathy as a personality disor-
der, first developed by Hervey Cleckley, exemplified in what is now known as the
Hare’s Psychopath Checklist-Revised (PCL-R), a 20-item clinical rating scale used
in the diagnosis of psychopathy [41]. Cleckley described a small group of patients
who appeared sane yet lacked empathy and remorse, were deceptive, impulsive
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and manipulative, and suffered from “emotional poverty” ([42], p. 230), detailing
symptoms that Hare has subsequently developed upon [41]. Hare and colleagues,
building on Cleckley’s work, developed the PCL-R, which describes psychopathy
as a pattern of interpersonal, affective, lifestyle and antisocial traits and behav-
iours. High scores in this area are associated with outcomes such as greater crimi-
nality [43].

The PCL-R 20 items include glibness and superficial charm, grandiose sense of
self-worth, need for stimulation and/or proneness to boredom, pathological lying,
cunning and manipulation, lack of remorse or guilt, shallow affection, callousness
and/or lack of empathy, parasitic orientation, poor behavioural controls, promiscu-
ous sexual behaviour, early behavioural problem, lack of realistic, long term goals,
impulsivity, irresponsible, failure to accept responsibility for own actions, having
had many short term marital relationships, juvenile delinquency, revocation of
conditional release [41]. The PCL-R has evolved from a two factor model of (1)
interpersonal and affective factor, reflecting unemotional and callous traits and (2)
lifestyle and anti-social factors reflecting reckless, impulsive and criminal behav-
iour to a four-factor model that identifies features in four domains: (1) interper-
sonal, (2) affective, (3) lifestyle, and (4) antisocial [44].

Malatesti and McMillian [45] have defended philosophically the use of Hare’s
concept of psychopathy against criticism from some quarters questioning the valid-
ity of the scale as a diagnostic tool for identifying psychopathy. They asserted that
in a practical sense the PCL-R is a robust scientific (p. 12) concept because it allows
empirical research to be conducted upon the neural bases of individual functional
impairment. The view of psychopathy as a personality disorder has also been
criticised. Cowan [46] argues that the diagnosis of psychopathy as an antisocial per-
sonality disorder reduces the appalling moral insanity of the psychopath. According
to Cowan, psychopaths, are capable of learning the rules of public interaction and
social conducts, not because they care about these things but because it serves their
purpose. The problem is not necessarily what the psychopath does, but his relation-
ship to what he does; the psychopath understands right from wrong but does not
understand why [47].

Cowan ([46], p. 296) describes psychopathy as an ‘absence and deficit’ of relat-
edness the absence of Aidos (the winged goddess of ancient Greece, also known as
“shame”, that exposes us to condemning eyes for what we have said or done that we
should not have), and Eros (the ancient Greek god that brings things out of chaos,
infusing a conscience in us that allows desires to be fulfilled in such a way that our
loving is rewarding to ourselves and our beloved). She therefore focuses on the
principle of relatedness and those capacities that allow us to be able to relate to each
other ethically. She maintained that being a psychopath means that the character
structures lack something important at the core that enables individuals to relate to
each other empathically. This deficit is understood to explain the apparent absence
of morality, ethics, shame or guilt.

In analysing the link between psychopathy and crime, Hare and colleagues [41]
highlight disproportionate representation of those diagnosed as psychopaths, using
the PCL-R, in the criminal justice system. Hare and his colleagues particularly noted
that psychopaths have high crime rates, arguing that their poor behavioural control
and impulsivity might lead to reactive forms of violence and aggression, which is
perhaps why they can easily intimidate and victimise the vulnerable with force as a
tool to achieve control and power over others. It has been argued that these traits of
violence, aggression, control and power are not unlike those associated with human
traffickers. Spidel et al. [48] comment on the prevalence of psychopathic offend-
ers with regard to sex trafficking, expressing their discontent at the fact that little
attention has been paid to examining the role of psychopathy in traffickers who
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pimp women in prostitution for profit. In their analysis of 22 perpetrators using the
PCL-R, they found that one-third of the pimps examined met the diagnostic cut-off
point in the PCL-R for a diagnosis of psychopathy. The characteristics of the pimps
were consistent with those of a psychopath. Spidel and colleagues described how at
the recruitment stage, these pimps employed charm by professions of love/friend-
ship for his victim, and the promise of material and financial gains to lure his victim
into the sex trade. As he becomes more controlling and domineering, he eventually
resorts to violence, or the threat of violence to control the victims that resist. Reid
[49] made a similar observation in her analysis of the parallels between the char-
acteristics and strategies employed by traffickers to entrap and keep their victims
and those associated with psychopaths. Some of the characteristics and tactics used
by the traffickers that Reid identified include romancing or flattering the victim,
building trust or becoming an ally with her, drugging or isolating her, lies and false
promises, and the use of coercion through intimidation or the threat of violence.

A review of the literature on the methods used by traffickers on their victims
also demonstrates this similarity, as traffickers use manipulations to charm and lure
victims into the sex industry, seize their earning and use psychological coercion,
violence and intimidation to extract complete obedience and authority [50]. Greer
and colleagues compared the characteristics of traffickers to those of psychopaths
that include acts of brutality and violence, lack of guilt, empathy or remorse for
their victims. Referencing several court cases where traffickers have used the most
extreme kind of violence and threat to control and manipulate the victims, they
stated that when a comparison is made on the most extreme sexual offenders, it is
essential to remember that traffickers have similar character and behaviour profiles

to psychopaths.

7. Conclusion

The above discussion has highlighted trafficking as a profitable industry and
raised the question as to whether the business rewards of trafficking actasa
primary motivator for trafficking or whether motivation for trafficking might
be better or alternatively explained by the presence of psychopathic features in
traffickers. Research is limited on this question preventing us making definitive
conclusions. It must also be acknowledged that there is considerable diversity
inherent in the phenomenon of trafficking and it may be too simplistic to consider
all traffickers within the same lens. However, given the cost to society of trafficking,
the physical and mental health consequences of trafficking for victims that places
a considerable burden not only on those individuals trafficked but also on health
systems, it is important to examine the motivations and characteristics of those
who traffic if attempts to intervene in trafficking are to be successful. While mental
health-related issues are the most dominant in trafficking cases due to psychologi-
cally traumatic events, other experiences associated with trafficking includes
chronic physical pain, sexually transmitted disease such as HIV/AIDS, reproductive
and sexual health complications, unwanted pregnancies, complications from unsafe
termination, physical disability, acute injuries, sleep problem, torture and even
death [51]. The financial gain to traffickers is undisputed. However, the authors
suggest that in order to understand the motivation for trafficking better, it is neces-
sary to examine the characteristics of the trafficker. It is evident from the research
conducted in this field that traffickers are often charming and display a grandiose
sense of self-worth to convince their victims of their importance. There is also
evidence to suggest that they are pathological liars, cunning and manipulative as
they knowingly make false promises of jobs and a better life to vulnerable victims,
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but more importantly, they have no remorse for their action, as the victim is seen
merely as a commodity to use and re-use for profit. In the global efforts to prevent
human trafficking, a better understanding of the motivation for trafficking is essen-
tial. This understanding will shape interventions for prevention. The question of
whether human traffickers are in it for the profits or are motivated by psychopathic
tendencies, or both, is one worthy of further investigation.
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Chapter 6

Child Trafficking: The
Construction of a Social Problem

Paula Cristina Martins

Abstract

Child trafficking is a public health problem and a serious violation of human
rights. However, it is not a product of modern times; rather, it is a phenomenon
observed across history. Nevertheless, it is not viewed as a social problem because it
only affects a limited number of individuals, and these individuals are children. In
fact, the social status of children and the importance attached to their difficulties,
the social exclusion of problem children (the children of others), and the double
negativity attributed to child victims might explain why this crime is not generally
recognized as a problem that must be addressed. As a topic of high consensus and low
intensity, its increasing presence in the political discourse and in child protection
practices is not accompanied by the active involvement of the general population
in its prevention or combat. In this chapter, we discuss the ambivalent presence of
child trafficking in Portugal and within Europe, considering the official data on the
phenomenon with regard to the aspects of crime and victimization.

Keywords: child trafficking, social problem, victims, child protection,
trafficking in human beings

1.Is child trafficking perceived as a social problem in Portugal?

We live in a time in which claims proliferate about a multitude of issues regard-
ing social reality and people’s lives. Because some of these issues are understood
as adversely affecting a significant part of the population, they create a collective
discourse and demands for action. When important societal groups (e.g. politicians,
social change groups, the news media and numerous citizens) recognize these
claims as legitimate and valid, they become social problems. As such, from a social
constructionist perspective, the emergence and recognition of social problems are
based on both the empirical evidence of their existence and impact as well as on the
perceptions of their implications and need to be solved [1].

As Best [2] mentioned, social progress paradoxically creates social problems for
different reasons. On the one hand, it generates a general expectation of perfectibil-
ity, which fosters a growing intolerance towards social difficulties and shortcomings.
On the other hand, as the biggest challenges of humanity are within our reach (e.g.
increased life expectancy, control of diseases), those that once were considered small
now seem bigger and more serious (e.g. quality of life, lifelong learning). Moreover,
the growing exigence of societies, together with the multiplication of relationships
and communication networks, lowers the tolerance threshold of the population.
Finally, because social progress improves life expectancy and standards of living, it
fosters fears of loss as well as inflates perceived risks and defensive postures [2].
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At given times and in relation to certain phenomena, a discrepancy exists not
only between social perceptions and the available data on the issues but also among
the perceptions of different social groups. For instance, policymakers might be
attentive to a certain subject based on their knowledge, and this view might not be
shared or valued in the same way by society as a whole. We believe that child traf-
ficking meets this standard worldwide and, specifically, in Portugal.

Regarding Portugal, the following reasons (some general, others country-
specific) are put forward to contend that child trafficking is not perceived as a
social problem as previously defined: (i) it is relatively unknown among most of
the population, (ii) it involves children as victims, (iii) it involves children who are
often from disadvantaged backgrounds and/or foreign origins, (iv) it is a police
matter and (v) it involves a small group of the population.

Let us discuss each aspect briefly.

2. A strange social phenomenon: the role of media and research

Research on the public awareness of trafficking in human beings (THB) is
scarce. However, as Sharapov [3] asserts, it is a distant subject for most of the
population. Various European countries (e.g. Scotland, Belgium, Czech Republic,
Finland and Romania) generally view it as having little relevance to their daily
lives. This sense of detachment is not so much due to the lack of information on the
subject, as to how this information is framed (i.e. primarily as a legal and criminal
issue on the margins of normal everyday life) [4]. Portuguese reports on people’s
awareness of human trafficking are in line with this general tendency. In a study
conducted by Sani, Nunes and Caridade [5], the authors used a convenience sample
to find that most respondents showed a poor understanding of THB and recognized
the lack of information concerning this phenomenon in Portugal. Most participants
viewed THB as the exploitation of immigrants and socially disadvantaged people in
search of work. More than half (58.5%) had not heard any information about it over
the last 2 years. Among those who had heard information, social media stood out as
the privileged method of communication regarding this phenomenon.

Although the relationships among public opinion, the media and public poli-
cies are complex and controversial, the available evidence shows that political and
media discourses on human trafficking significantly influence public opinion, and
(conversely) public opinion affects media and policymaking [3, 4].

With regard to Portugal, the role the media plays in framing the public discourse
on human trafficking has received specific attention. Research examining the
written press between 2001 and 2004 [6] substantiated the media representation
of human trafficking as infrequent, superficial and stereotyped. News on this
topic was poor, barely visible and associated with criminal activity and deviant
people from other countries and minorities. In a second study focusing on the news
published in a tabloid newspaper in 2008, despite the increased visibility of the phe-
nomenon, Couto, Machado, Martins, and Gongalves [7] identified similar trends
in the coverage: it was framed as a criminal problem, essentially involving deviant
groups, and is generally related to illegal immigration. This representation facili-
tates the adoption of a passive and moralizing attitude of devaluation regarding the
phenomena and depreciates the people involved. As has been indicated with regard
to child trafficking in other European countries [8], a cross-border problem that
affects almost only asylum seekers and immigrants or particular cases is unlikely to
affect the general community. This assumption leads to the underestimation of the
risks of child trafficking and to the weakening of the social relevance of prevention
and protection strategies.
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Research on human trafficking and, in particular, child trafficking, is criti-
cal. Producing and disseminating knowledge helps sensitize people in general.
Moreover, it substantiates more effective processes of identification, prevention,
and protection, as well as helps support victims and prosecute criminals [9].

As Clemente [10] stated, the Portuguese investigation concerning human traf-
ficking has developed more slowly and inconsistently than that in other countries
(the first publications date back to 2000) [11]. Driven by the increasing attention of
the national authorities to the phenomenon, within the framework of international
agreements, the academic research made its greatest development beginning in
2007 onwards. As in other European countries, where the empirical literature on
child trafficking is scarce [12], the scientific approach to this problem in Portugal
since the beginning consisted primarily of secondary research articles on the
sexual exploitation of women based on official statistics. For various reasons, this
research appears to report only one-third of the referrals per year [11]. Reports on
the prevalence of the phenomenon to monitor and evaluate prevention, protec-
tion and rehabilitation programmes have been more systematic and frequent than
that regarding trafficked victims, the circumstances of their victimization or the
trafficking process, its rationale, dynamics and other people involved. Nevertheless,
the study of the social representations of human trafficking, in particular those of
specific groups including practitioners, has been a significant part of the investiga-
tion undertaken in Portugal in this field, yet with sampling limitations. In these
types of scholarly papers, child trafficking is often referred to in connection with
the characterization of the age of the victims. However, research specifically focus-
ing on child trafficking is scarcer. In this regard, the RCAAP’ portal is a privileged
source of access to Portuguese academic production. From 2006 to 2016, 12 papers
on human trafficking were registered from Portuguese repositories [13]. However,
only eight titles include the keywords “child trafficking” as of 2019: a working paper
and seven master’s theses.

In short, the still incipient scientific production and media coverage focusing on
criminal cases reinforce the lack of information associated with public opinion and,
to that extent, create a distance with regard to this phenomenon.

3. The status of victims: children

Ashas been elaborated elsewhere [14], a widespread social consensus exists
regarding child welfare matters. Although these matters are frequently used by poli-
ticians and the media as rhetorical devices and emotional assets [15], this discursive
intensity is not always consistently translated into policies or practices. On the
other hand, this unanimity, even if it arouses ethical shock and emotional indigna-
tion, does not induce social pressure or collectively persistent action in relation to
children’s issues.

If children whose parents fail to protect their best interest are socially vulner-
able, relatively invisible and voiceless, child victims are viewed even as more
helpless. This issue is especially relevant because, as Gearon [16] argued, child traf-
ficking narratives are pervaded by the notion of victimhood, conveying representa-
tions of helplessness, vulnerability and lack of agency. This convergent negativity
(those of children and victims) [14] easily evokes empathic social responses but
does not necessarily make the victim a priority.

! RCAAP is a Portuguese digital platform that aggregates the open access scientific production registered
in the national institutional repositories and, since 2010, also the scientific production of Brazil available
from the Brazilian Institute of Information Science and Technology (IBICT).
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Furthermore, the formal requirements for eligibility to the protection system,
which are understood in light of the social representations of victimhood, create a
paradox. On the one hand, the confirmation of the status of a victim is a manda-
tory requirement for accessing assistance. On the other hand, when victims do not
comply with the social expectations of powerlessness and passivity, the question of
their responsibility often arises regarding the situation in which they find them-
selves. Although they are children, if their participation in trafficking is understood
as active and voluntary, then their status as child victims gives way to that of the
criminal children: those who should be blamed, convicted and punished, rather
than protected [16]. Although the victim is viewed as an object of behaviors and
situations beyond their control or ability to self-determine, the circumstances of
children allegedly involved in criminal activities are dimmed, and their behaviors
and condition tend to be abstracted and decontextualized [14]. In short, whether
they match the stereotype of a victim or not, children who are victims of trafficking
have no voice or do not deserve to be heard. Either case applies to what Clemente
[10] called “the deafening silence of trafficked people” (p. 663).

4. The status of victims: poor, deviant and from abroad

Public opinion is an indication of societal attitudes towards certain phenom-
ena. With regard to human trafficking, if public opinion expresses the culture
of society, then it might reflect the social discrimination of women and children
as well as a social tolerance towards violence and exploitation [8], which would
enable an understanding of the symbolic construction of this phenomenon. On the
other hand, because public opinion influences policymaking, if well-formed and
informed, it can also help reduce the structural factors that underlie trafficking [3].

Victims of child trafficking and exploitation often come from abroad and the
margins of society. According to the final report of the study of groups at high risk
for human trafficking in the European Union [8], the risk of child trafficking is
significantly higher for children with disabilities or who engage in risky behaviors,
from dysfunctional, disadvantaged and/or social excluded families, communities
or neighborhoods in areas of conflict or crisis. Generally, they might be viewed as
problem children. This label reinforces their inherent negativity [14], social invisibil-
ity and exclusion [17]; they are the children of others. As such, instead of a positive
approach to the phenomenon based on a human rights perspective, they might
evoke attitudes of socially organized denial [18], rejection, disinterest or criticism.

5. Framing the phenomenon: a justice system problem

Thus, the genesis of trafficking is essentially sociopolitical, culminating in a
legal phenomenon. Experts [16] have criticized the criminal perspective that has
dominated child trafficking “as immigration-led and prosecution-focused” (p. 497)
and as a threat to human and state security [19]. This simplistic view overshadows
the broader dimension of the phenomenon, which as Gearon [16] asserted is not
limited to international movements (legal or illegal) or migrant children. In fact, as
Palmer [20] claimed, child trafficking is a complex, multidimensional and dynamic
process; it is a shape-shifting phenomenon characterized by different patterns
across countries. It involves national citizens, migrants (i.e. other EU citizens),
immigrants from third world countries, children with their families and unaccom-
panied asylum-seeking children. It might begin long before it is detected, with or
without family involvement, for a variety of purposes, and as part of more or less
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sophisticated networks. However, according to Crawley’s research in the UK [21],
even the intervention of health and welfare professionals is permeated by the logic
of immigration control [22], where the concern with the protection of the terri-
tory overrides that of children. In the same vein, Clemente [10] characterized the
Portuguese support system for victims of trafficking as victim-oriented in theory
but as focused on internal security objectives in practice. This feature corresponds
to the current trend of protection systems, which are increasingly focused on
control rather than care [23].

This partial viewpoint hinders interventions focused on the rights and needs of
children and their protection [16]. As experts have argued, the majority of children
who eventually become victims of exploitation and/or trafficking have previously
been deprived of their rights [24]. In this sense, they contend that the criminal
matrix of the definition of child trafficking frequently overshadows its true nature
and origin: child trafficking is primarily a matter of rights and protection, and,
as such, it reveals the shortcomings of protection and welfare systems [24, 25].
Therefore, the priority or almost exclusive emphasis on legal and procedural aspects
and the subsequent production of penal legislation, national action plans and sup-
port measures for victims at the expense of action towards the structural conditions
that underlie trafficking are criticized. Enforcing the United Nations Convention
on the Rights of the Child is the most effective way to prevent the exploitation and
trafficking of children and youth as well as safeguard their rights and respond to
their needs.

6. The extent of the problem: statistics and relevance

Data available on human trafficking and, specifically, child trafficking provide
only an approximation of the reality. In addition to being a hidden phenomenon
[19], illegal and clandestine [26], concepts of trafficking differ across countries
as various reports have highlighted. Because trafficking is usually closely con-
nected to crimes such as illegal immigration, aid to illegal immigration, forgery
and criminal association, the distinction among these phenomena is not clear [24].
Consequently, defining these terms involves a wide range of legislation [27] and a
variety of mechanisms to identify phenomena. Furthermore, even at the national
level, experts have identified many discrepancies in the data reported across
different sources, as in the case of Portugal [11]. These findings support the idea
of numerous unreported cases (the dark figures of trafficking). Therefore the low
numbers of child trafficking represent the tip of the iceberg [19, 28].

Additionally, the eligibility criteria for acquiring the status of trafficking
victim and receiving assistance significantly modify the available data on this
phenomenon.

Especially with regard to child trafficking, the criterion used to set the age
of the victim, whether at the time of referral or at the beginning of trafficking,
remains a sensitive issue. Neves and Pedra [11] drew attention to the fact that many
victims have been subjected to exploitation for several years, even though their
identification in the system occurred during adulthood. This consideration provides
a different basis for calculating the number of child trafficking victims as well as
targets and adjusts the interventions made available to people in these conditions
within the legal and protection systems. In fact, according to Catch and Sustain
[29], trafficked children (especially those with a long history of being exploited)
tend to be treated by the legal and the protection systems according to their immi-
gration status or the crimes in which they might have been involved, rather than the
crimes that they have suffered along the way. This procedure is contrary to Directive
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2011/36/EU, which recommends the development of comprehensive child-sensitive
protection systems and the mobilization of recovery processes as soon as children
are identified as victims of trafficking.

Another eligibility criterion concerns the distinction between the child traf-
ficking statistics and the risk of child trafficking (i.e. trafficked children and those
vulnerable to exploitation and trafficking). In line with this view, researchers have
claimed that the groups of children targeted to prevent and combat trafficking
(currently unaccompanied asylum-seeking children, child victims of trafficking
and child victims of sexual exploitation) should be revised to include accompanied
child migrants, undocumented children and homeless children [24]. According to
scholars and practitioners, within the logic of prevention and effective interven-
tions, authorities should expand their focus to include children at risk of being
trafficked, favoring more comprehensive interventions in addition to focused
responses. This option would imply overcoming a segmented view of the interven-
tion, based on children’s status, to adopt an ecological, systemic, multidimensional
and dynamic perspective of children’s vulnerability [24].

For the reasons outlined above and given the absence of reliable and disaggre-
gated data [29], comparisons of national data are far from linear [24].

Nevertheless, despite the scarcity of consistent data, according to the United
Nations Office on Drugs and Crime [30], human trafficking could likely reach up
to 4 million victims. Most are female (72%) and trafficked for sexual exploita-
tion, although significant regional variations are observed [30]. The Organization
for Security and Cooperation in Europe (OSCE) estimates that children account
for over 30% of the world’s human trafficking [31]. According to the 2018 Global
Report on Trafficking in Persons, in 2016, 23% of these children were girls, which
is more than double than that identified in 2004 [32]. As the International Labour
Organization (ILO) specified, 26% of the 20.9 million people who were victims of
forced labour between 2002 and 2011 were children [33].

As noted in the report of Catch and Sustain [29], child trafficking occurs in all
European countries, without a clear division among countries of origin, destination
or transit. In the European Union (EU) in 2015-2016, approximately 56% of the vic-
tims identified were from non-EU countries. The majority were female (68%), and
the dominant forms of exploitation were for sexual and labour purposes (56 and
26%, respectively); relevant geographical variations were also observed. Children
accounted for 23% of the victims detected and for 23% of all victims of trafficking
for sexual exploitation [34]. However, considering the cases reported to/by NGOs
and official agencies, experts in this field estimate that the dark figures might be
five times higher than official statistics report [35].

The “official data on human trafficking (TSH) in Portugal indicate a residual
phenomenon, with approximately 80 cases reported each year on average, with
a total of 250 victims in 2009, 2010 and 2011. Of these cases, less than 25% were
confirmed (58)” ([11], p. 23). Regarding child trafficking, prior to 2010, national
data were subsumed under the general data of human trafficking. Nonetheless,
since national data on human trafficking began being collected, reports indicate
that few children were victims of this type of crime (e.g. in 2008, the minimum age
of the reported cases was 1 year old; in 2009, the minimum age was 12 years old). In
accordance with the Report of the Group of Experts on Action against Trafficking
in Human Beings [35], between 2008 and 2011, 17 children met this condition, the
majority of whom were female (median age = 14 years old). Sexual exploitation,
labour exploitation (n = 3) and attempted adoption (n = 3) were the identified
purposes of trafficking.

Table 1 details the number of child trafficking referrals considering the total
number of human trafficking referrals in Portugal from 2010 to 2017. Data,
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Year 2010 2011 2012 2013 2014 2015 2016 2017

No. of child 7! 10° 39 49 27 18* 26 45°
trafficking
referrals

Total no. of 86° 77 125° 308 197 193° 261 175
human trafficking
referrals

% of child 8.1% 14.1% 31.2% 15.9% 13.7% 9.3% 9.9% 25.7%
trafficking
referrals

'Ref. [36] (first report with disaggregated statistics for children).
’Ref. [37].
3Ref. [38].
“Ref. [39].
SRef. [40].
SRef. [36].
"Ref. [41].
®Ref. [38].
°Ref. [39].

Table 1.
Child trafficking refervals in Portugal (2010-2017).

compiled from different sources, represent cases reported before investigation and
substantiation. Absolute figures are relatively low, both in relation to human traf-
ficking in general and to child trafficking specifically; however, notable variations
have been found over time. The percentage of child trafficking referrals varied from
8.1% in 2010 to 31.2% in 2012.

According to Neves and Pedra [11], 82.4% of the trafficked children in Portugal
are 15 years or older. In addition, those who began to be trafficked in childhood
tend to be exploited for longer periods than those who start the process in adult-
hood. In fact, 44% of trafficked children have been exploited longer than 4 years.
According to these authors, if the criterion used to set the age of the victim is the
beginning of trafficking, then this number would be approximately 30% of all cases
of trafficking.

7. An outline of the problem

As Clemente [10] asserted, the introduction of the issue of human trafficking in
Portugal was prompted by the need to transpose the international directives issued
by the United Nations and the European Commission into national law. When
Portugal adopted the United Nations Convention against Transnational Organized
Crime and the additional Protocol to Prevent, Suppress and Punish Human
Trafficking (especially with regard to women and children) in 2004, all legislative
changes that followed have given rise to the definition and development of specific
policies and procedures. National Plans against Human Trafficking have played
a decisive role in the adoption of an integrated intervention strategy, combining
interventions at different levels and multiple actors.

In 2007, the Portuguese authorities developed the first National Plan against
Human Trafficking (2007-2010) (I PNCTSH) [31], which had four strategic
domains: (1) to understand the phenomenon and disseminate information; (2) to
prevent, elucidate and train; (3) to protect, support and integrate; and (4) to con-
duct criminal investigation and prosecute traffickers [31]. With regard to children,
(i) they are recognized as being among the most vulnerable populations to human
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trafficking (along with women), particularly those living in poverty; (ii) trafficking
is considered as a violation of their right to be free and protected; and (iii) victims
trafficked for reasons of sexual and/or labour exploitation require special assistance
and protection. Considering children’s and youths’ vulnerability, the | PNCTSH
considers the following specific areas of intervention: (i) to educate children by
promoting creative debates and activities in schools about human rights, children’s
rights and human trafficking and (ii) to support trafficked children by provid-

ing special measures to promote their rights and protection aiming at their global
development.

This Plan led to the creation of the Observatory on Human Trafficking (OTSH)
in 2008, which was established by Decree-law no. 229 on November 27, 2008. It is
responsible for collecting, producing, processing and analyzing data on human
trafficking, including child trafficking.

In 2009, two initiatives stood out in this domain [27]: (a) the certification of
documents for foreign children attending Portuguese schools (Immigration and
Borders Service [SEF] goes to school) and (b) the creation of the first temporary
shelter for 6- to 18-year-old refugee children and (CACR). This centre is expected
to provide specialized assistance to children and youth in the asylum process (i.e.
legal, social and psychological support).

The second National Plan against Human Trafficking (2011-2013) (II PNCTSH)
[42] defined the same areas of intervention as the I PNCTSH. Nonetheless, the
special situation of children was not differentiated in this Plan, neither conceptu-
ally nor in terms of specific measures.

In 2013, Portugal joined (a) the “European Cross-Actors Exchange Platform
for Trafficked Children on Methodology Building for Prevention and Sustainable
Inclusion”, which aimed to develop an evidence-based intervention model targeting
children who are vulnerable to trafficking and promote knowledge about criminal
procedures concerning THB in the EU, and (b) the “Improving and Monitoring
Protection Systems against Child Trafficking and Exploitation” (IMPACT) Project,
which aimed to improve child protection and welfare policies to prevent and protect
children, particularly those vulnerable to trafficking and exploitation [24].

The third National Plan (2014-2017) (III PNCTSH) [43] had five strategic areas:
(1) prevent, inform, understand and investigate; (2) educate, train and capacitate;
(3) protect, intervene and empower; (4) investigate criminality; and (5) cooperate.
Regarding children, it included actions such as the development of education for chil-
dren, adolescents and adults, as well as the development of protocols for the preven-
tion, detection and protection of child victims of trafficking. The implementation of
standardized care protocols for the identification, referral and intervention of victims
of trafficking, among others, and for child victims of trafficking, in particular, by the
National Health Service (NHS), was particularly important.

The fourth National Plan (2018-2021) (IV PNCTSH) [40] defined three strate-
gic objectives: (i) to develop knowledge and raise awareness on THB, (ii) to improve
the quality of interventions for trafficking victims, and (iii) to strengthen the fight
against organized crime networks. With regard to children, an emphasis was put on
the development of guidelines and protocols for intervening with children across
different services as well as on reinforcing networking within different services,
including the NHS and the National Network for the Support and Protection of
Trafficking Victims.

As the four national plans against human trafficking show, children are included
as victims of trafficking and are occasionally specifically targeted. However, none
of the plans address the specificity of child trafficking.
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8. The specificities of child trafficking

The Portuguese Penal Code (Law no. 59/2007) defines child trafficking as entic-
ing, transporting, harboring or housing a child or transferring, offering or accept-
ing the child for the purpose of sexual exploitation, labour exploitation, begging,
slavery, the removal of organs or adoption, among other criminal activities (Article
160) [24]. In fact, research shows that, most of the time, children are trafficked
for labour exploitation (e.g. domestic servitude, agricultural labour, car washing,
factory labour), sexual exploitation (e.g. prostitution, pornography and forced
marriage), illegal adoption and criminal exploitation (e.g. cannabis cultivation,
robbery, begging) [44].

As detailed, this definition entails the intentional action of the offender to
exploit a vulnerable person. In the case of children, the critical elements of the
definition of human trafficking do not apply [34]: the means (coercion, fraud or
deception, abuse of power or of a position of vulnerability) and the victim’s con-
sent. However, the issue of consent is not exempted from controversy because of the
debate concerning the age of consent [19], an issue related to the criterion used to
set the age of the victim, as previously discussed.

Associated with age and the corresponding development level are, among oth-
ers, the issues of: a) capacity to consent to their involvement in certain activities
or relationships, especially those that are deviant or criminal; b) the responsibility
inherent to this (in)capacity; c) the different developmental needs that children
might exhibit depending on their age; d) their plasticity and vulnerability to the
external world and the consequent and serious implications of their involvement
in harmful relationships and activities; e) longer periods of exploitation than
those of trafficked adults; and f) more support needed, given the higher likeli-
hood to develop trauma.

As Greenbaum, Yun and Todres ([45], p. 161) argued, “Given the often multiple
vulnerabilities leading to trafficking, the complex trauma experienced during
(and sometimes before) the trafficking period, and the myriad adverse effects of
exploitation, the needs of the child victim may be extensive and multi-faceted” In
fact, the exploitation and trafficking of children are often associated with adverse
experiences of abuse, neglect and other forms of violence that harm their physical
and mental health. Empirical evidence indicates that between approximately one-
fourth and one-half of all trafficked children are victims of physical or sexual abuse
[26, 46]. These forms of maltreatment are associated with psychological disorders
such as posttraumatic stress disorder, substance abuse, self-harming behaviour,
suicide ideation/attempts, depression and various affective disorders and behav-
ioral difficulties [26].

Thus, interventions must be multidimensional and address different groups
and levels of victims’ needs, not only those that result from trafficking but also
those that are at its origin. Child trafficking shares with the other forms of human
trafficking multiple, complex and systemic causes, especially specific structural
features of the life contexts. Family dynamics are especially relevant for children:
dysfunctional families, family abuse/neglect and violence are key variables [24].
Social and political factors such as poverty, social and economic exclusion, limited
opportunities to pursue education, scarce and precarious employment, gender-
based violence and social inequalities between countries and regions are also
important enabling factors. Likewise, more distal elements, such as exploitative
relationships, organized crime, illegal migration, corruption and armed conflict
play key roles in this phenomenon [43].

81



Modern Slavery and Human Trafficking

9. Child trafficking as a matter of child protection

Child protection systems are the fundamental framework for providing assis-
tance to child victims or those vulnerable to trafficking [20]. In Portugal, a victim
of child trafficking is considered as at risk, falling under Protection Law no. 23/2017
and subject to the same assistance as any national child, regardless of nationality
or type of risk. Any person identified as a victim of child trafficking should be
reported to a public prosecutor who activates a protection measure.

Based on a review of 20 multinational projects funded by the European
Commission on child victims of trafficking, including Portugal, Palmer [20]
concluded that “trafficked children across Europe are not receiving the state care
and protection that they, as children, are entitled to” (p. 7). This study showed
the structural flaws in child protection services at three levels: victim detection,
support and service coordination. In short, services fail to adjust their level and
type of support to the specific needs of these children and youth, either initially,
when detecting and referring cases, or in the provision of appropriate assistance.

If in some cases a dominant concern exists with the child’s immigration status that
overrides the response to their needs, in others the response to these children’s needs
is subsumed within the generic provision available to all children at risk. Solutions
range from those that compromise children’s freedom to those that do not guarantee
their protection or meet their needs, providing overly bureaucratic services. In
these circumstances, child protection systems are more harmful than protective and
can even facilitate the exploitation and trafficking of these children [47], actively
compromising their rights.

Additionally, combating and preventing child trafficking requires a systemic
approach in which communication among the health, education, welfare and justice
systems is critical [20]. Regarding Portugal, international reports have mentioned
the lack of standardized procedures and referral mechanisms [24].

Despite the recognition of the inclusive nature of health, education, welfare and
justice sectoral policies, the status of children continues to determine the type of
services and rights to which they have access. In accordance with experts, legislation
is inclusive, but procedures are not, and the strategic planning and coordination of
actions have flaws. However, others argue for the need for comprehensive laws to
integrate the different policy domains, procedures and services [24].

Despite the centrality of the child protection system regarding child victims or
those at risk of being trafficked, referrals in Portugal are made through two types
of entities: criminal agencies (OPC) and NGOs and the Authority for Working
Conditions (ACT). Regarding the OPC, the Immigration and Borders Service
(SEF) is responsible for detecting unaccompanied asylum-seeking children and
for referring them to the Portuguese Refugee Council (CPR) [24] because it is
assumed that they are vulnerable to trafficking [19]. The identification of a case
triggers its referral for criminal investigation and court proceedings [24]. After
referral, the cases proceed through an assessment process during which they can
be classified as confirmed, not confirmed or under investigation. This assessment
is complex. Usually a panoply of related offenses exist whose legal distinction is
challenging, such as aid to illegal immigration, recruitment of illegal labour, kid-
napping, slavery, sham marriages/marriages of convenience, counterfeit and false
documents, criminal association, domestic violence or violation [36] and smug-
gling [12]. This procedure confirms, once again, the police and security framing of
an essentially sociopolitical phenomenon.

A common reference in the literature on this topic is the need for the specific
training of practitioners who, at different levels, work with and for children, espe-
cially those with child victims or children at risk of being trafficked to identify and
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provide the necessary and appropriate assistance. Immigration officers and other
police forces are the frontline staff in most of the national referral mechanisms in
Europe. Experts contend that the adequate training of these professionals is critical
to ensure that victims are correctly identified and receive appropriate support [19],
including cooperation with relevant agencies. In addition to these officials [24],
from a comprehensive perspective, teachers [32] and healthcare professionals [48]
would benefit from training to identify the signs of exploitation and effectively
intervene.

10. Conclusion: what to do with a problem of human beings that is not
perceived as a social problem?

Following Pinto et al. [13], child trafficking is not merely a “distant history”
taught in school, but it is also geographically and sociologically distant, as portrayed
by the media, and a distant interest for research. Law, politics/public administra-
tion, research and education are key instruments for fostering the social apprecia-
tion of this problem.

The law is a fundamental constituent of societys; it is based on justice and is
a driver of awareness. Retrospectively, it reflects social and cultural historicity.
Looking forward, however, the law sets the standards for behaviour within a culture
and promotes psychosocial adjustment. In this sense, legal changes, under interna-
tional agreements, build an ethical mindset based on human rights that is progres-
sively shared by populations. Education, training and social pedagogy for the
community, their organizations and the media must be an ongoing and relentless
social task to create a relational culture that is inclusive, rights-based and culturally
sensitive.

Child trafficking results from the failure to protect children and safeguard their
rights. It is thus a failure towards all children. Protection should be a systemic and
ecological feature of the contexts of children’ lives. Additionally, the response
to the various needs of each and every child should be the primary concern of
children’s services and programmes. For this purpose, instead of a policymaking
approach based on a patchwork of scattered and partial measures, we need effective
and integrated public policies, particularly child and family policies, informed by
rigorous and systematic research. Moreover, the proliferation of plans with goals
insufficiently developed and evaluated should give way to a cohesive national anti-
child trafficking approach.

The identification of the child victims of trafficking is a critical condition
for the provision of the appropriate support. The gaps observed in most EU
countries, including Portugal [20], led the experts to recommend the revision
of the criteria and thresholds to be eligible for the child protection system. With
respect to Portugal, the Protection Law, based on the distinction between risk
and danger, excludes from the threshold for referral children in low-risk situa-
tions. In these conditions, the probability of not detecting potential victims of
trafficking is not negligible [20]. Therefore, within a broader perspective of the
concept of child protection, we endorse the revision of these thresholds and the
consideration of different levels of intervention according to the level of risk
identified.

Another crucial aspect of the intervention is the first service with which
the child victims come into contact for the first time because it determines the
subsequent provision made available to them. Regarding children at risk, the
interaction among the services involved (e.g. health, education, Immigration and
Borders Service, criminal justice, labour), should occur, in any situation, under the
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coordination of the Child Protection System, regardless of the specific status of the
child (e.g. immigration status).

These changes will lead to the cultural shift [16] necessary to assign importance
to the big and small issues of our time, regardless of the condition of the people
affected, their age or number, so that a problem that affects other people is, by
definition, a social problem.
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